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l. INTRODUCTION

1. During the Uruguay Round negotiations, the EeaspCommunities (“EC”)nter alia
committed itself not to raise tariffs above leveégotiated and bound under its Schedule
of Concessions to the GATT 1994 (“EC Schedule LXX0¢’“EC Schedule”.Aimost
two years after its establishment, the WTO heldfiitst Ministerial Conference in
Singapore in December 1996. Twenty-nine (includimg 15 EC member States) WTO
Members and States or separate customs territagemed during this Conference to
expand world trade in information technology (ITpgucts and adopted tivinisterial
Declaration on Trade in Information Technology Pucts (“Declaration” or “ITA”,
Information Technology Agreemerit)in which they committed to grant duty-free
treatment to the products covered in that DeclamafRate reductions had to take place in
equal steps starting no later than 1 July 1997esatihg no later than 1 January 2000.

2. As a participant in the ITA, the EC modified Behedule to reflect the commitments
made under the ITA. Such modifications became effective on 2 July719%ccordingly,
the EC and its member States must apply duty-fiesgrhent on a number of products,
including, inter alia, flat panel displays (“FPDs”), set-top boxes (“STBwith a
communication function, and certain “input or outpunits” of “automatic data
processing machines” and facsimile machines (heneaéferred as “multifunctional
machines” or “MFMs”).

3. However, as a result of certain EC measure&@and its member States apply customs
duties on the aforementioned products, specificallfl4% duty on FPDs, 13.9% and
14% duties on STBs and a 6% duty on MFMs. The E€Cisnmember States therefore
accord to the commerce of those products fiaier alia the Separate Customs Territory
of Taiwan, Penghu, Kinmen and Matsu (“TPKM") treatm less favourable than that
provided for in the EC Schedule. These customssddie in excess of those set forth
and provided in the EC Schedule and subject togeconditions and qualifications not
set forth in the EC Schedule.

4. Pursuant to Article 4 of th&lnderstanding on Rules and Procedures Governing the
Settlement of DisputdsDSU”) and Article XXII:1 of theGeneral Agreement on Tariffs
and Trade 1994“GATT 1994"), the United States (“US"), Japan ahEKM requested
consultations with the EC and its member Statearddgg the tariff treatment the EC and
its member States accord to FPDs, STBs and MFMs. U8 requested consultations
with the EC and its member States on 28 May 2008,the request was circulated on 2
June 2008 as document WT/DS375/1, G/L/851. Japquested consultations with the

! Schedule LXXX of the European Communitieal Act Embodying the Results of the Uruguay
Round of Multilateral Trade Negotiationdone at Marrakech, 15 April 1994,

2|TA attached as Exhibit TPKM-1. See alboplementation of the Ministerial Declaration on
Trade in Information Technology Produc€/L/160 (2 April 1997).

¥ Committee on Market Access — Rectifications anddNications of Schedules — Schedule
CXL — European Communities, G/IMA/TAR/RS/16 (2 Af97).

* Certification of Modifications to Schedule LXXX European Communities, dated 2 July 1997,
WT/Let/156 (15 August 1997). See Exhibit TPKM-2.
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EC and its member States on the same matter on 882@08, and the request was
circulated on 2 June 2008 as document WT/DS376/1/862. TPKM requested
consultations with the EC and its member Statethersame matter on 12 June 2008, and
the request was circulated on 18 June 2008 as daduMT/DS377/1, G/L/853.

5. The US and the EC and its member States heklitations on 25 - 26 June 2008 and 14
- 15 July 2008 in Geneva. Japan and the EC amdeataber States held consultations on
26 June 2008 and 16-17 July 2008 in Geneva. TPKditlaa EC and its member States
held consultations on 3 July 2008, 18 July 2008 2&8dJuly 2008 in Geneva. Those
consultations were held with a view to reaching atually satisfactory solution.
Unfortunately, those consultations failed to find!s a solution.

6. As a result, pursuant to Article 6 of the DSU @uticle XXIII of the GATT 1994, in a
communication dated 19 August 2008, the US, Japash BPKM requested the
establishment of a panel, with standard terms fefreace as set out in Article 7 of the
DSU”?

7. At its 23 September 2008 meeting, the DisputdeBeent Body (“DSB”) established a
single Panel pursuant to the request of the thoegplainants with the standard terms of
reference. The terms of reference for the Pandharefore the following:

"To examine, in the light of the relevant provisom the covered agreements
cited by the parties to the dispute, the mattegrrefl to the DSB by the United
States, Japan, and the Separate Customs Territorgiwan, Penghu, Kinmen
and Matsu in document WT/DS375/8, WT/DS376/8 and/MEB77/6, and to
make such findings as will assist the DSB in makimg recommendations or in
giving the rulings provided for in those agreeméfts

8. This dispute principally involves the issue log treatment that the EC should apply to
the products at issue under its Schedule. It cosgater alia, the question as to whether
the EC, through a number of measures, accordset@dimmerce of the complainants
treatment that is less favourable than that pralithethe EC Schedule and therefore
violates Articles Il:1(a) and 1l:1(b) of the GATT%4. The dispute therefore requires a
thorough analysis of the scope of the relevant essions made by the EC in its
Schedule. It is important to keep in mind that phesent dispute is not a dispute on the
classification of the products concerned but onttbatment accorded by the EC on the
products at issue which must, pursuant to Artidl®flthe GATT 1994, not be less
favourable than that provided in its Schedule.

9. In addition, with respect to STBs, this dispait& involves the question as to whether the
EC and its member States acted inconsistently thiglr obligations under Articles X:1
and X:2 of the GATT 1994 by failing to publish ECassification-related regulations
promptly and by applying duties prior to their gohbtion.

® European Communities and its Member States —fTaeatment of Certain Information
Technology Products, WT/DS375/8, WT/DS376/8 and BS377/6, 19 August 2008.

® Note by the Secretariat: Constitution of the P&rsthblished at the Request of the United States,
Japan, and the Separate Customs Territory of Taiwamghu, Kinmen and Matsu, WT/DS375/9,
WT/DS376/9 and WT/DS377/7, 26 January 2009.
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10.

11.

12.

13.

14.

15.

Throughout this submission, TPKM will presentdence and legal arguments to
demonstrate the precise scope of the concessiode fmg the EC in its Schedule
pursuant to the ITA and how, through the measuresae, the EC and its member States
act inconsistently with their obligations underiéles Il:1(a), 11:1(b), X:1 and X:2 of the
GATT 1994, and thereby nullify and impair beneféscruing to TPKM within the
meaning of Article XXIIl:1 of the GATT 1994. In Iig of these violations by the EC,
TPKM requests the Panel to issue the findings asdmmendations as set forth under
Section IV of this submission.

FACTUAL BACKGROUND

Product Description

FPDs

FPDs are display devices capable of receiviggats from automatic data-processing
(“ADP™) machines only or from both ADP machines amtier sources. They are lighter
and much thinner than traditional displays becdhieg do not contain cathode ray tubes.
FPDs use various different technologies such agidliGrystal Display (“LCD"), Electro
Luminescence, Plasma, Vacuum-Fluorescence or Qrgaight Emitting Diode
(“OLED”) among others.

The FPDs concerned in this dispute have siapgng from very small to very large and
various technical specifications in terms of brighds, aspect ratio and resolution. They
normally have a variety of connectors from the itradal VGA connector to Digital
Video Interface (“DVI"), among other connectorsti#dugh not limited to such types of
FPDs, the FPD types most affected by the EC messure LCD displays with a DVI
connector.

The DVI was developed by the “Digital Displayidng Group” in 1998 as a connector
between ADP apparatus and digital display devi¢as. Digital Display Working Group

is a so-called “open industry” group presided tadiag computer manufacturers such as
Intel, Compagq, Fujitsu, Hewlett Packard, IBM, NE@daSilicon Image. The DVI is
designed to enable high bandwidth connection betwdeP machines and the display
device and is therefore specifically designed fBiPAmachine$.

The common element to all FPDs concerned isttiey can only be used with ADP
machines, or with ADP machines and other appardtus.FPDs concerned are generally
used in connection with ADP machines or as parcahputer networks in office,
industrial or home environments as well as at Bodfitinformation (“Pol”) or Points of
Sale (“PoS”).

STBs
STBs with a communication function are devited enable a television set to receive

and decode digital television (“DTV”") signals. Thaye used for satellite, cable and
terrestrial digital television. They include thepadility to connect to the Internet through

" See website http://www.ddwg.orand_http://www.ddwg.org/fags.asp
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16.

17.

18.

19.

20.

21.

22.

23.

a modem.

STBs with a communication function sometimedude a hard disk to record television
programmes, download software from the DTV provided to perform other ancillary
applications enabled by the DTV provider.

MEMs

MFMs are machines capable of performing twommre of the following functions:
printing, scanning, copying and faxing. All MFMs mmerned by the present dispute
incorporate an electrostatic print unit. They cam farther divided into two main
categories of products.

The first category includes MFMs that are cataigle to an ADP machine or to a
computer network. Products belonging to this categore sometimes referred to as
multifunctional printers. They normally incorporateaddition to the printing function, a
scanning and copying function. They sometimes lada@ a fax function.

The second category includes MFMs that canoohect to an ADP machine but that
operate in connection with a phone line. These MkBlslly have a sheet feed scanner
instead of flat bed scanner and are commercialgrmed to as facsimile machines.

None of the MFMs at issue include a functiomgisraditional photocopying technology.

The Information Technology Agreement

The ITA was signed by several Members of theOANaINd States or separate customs
territories in the process of acceding to the W@ the Ministerial Conference held
in Singapore on 13 December 1996.

The parties involved were seeking rapid maokening by providing duty-free treatment
for IT products, including computers, telecommutiamas, semiconductors,
semiconductor manufacturing equipment, software saientific instruments and other
products.

At the Ministerial Conference in Singapore, teclaration was signed by 29 WTO
Members or State or customs territories in the ggsmf acceding to the WTimong
which the EC, the US, Japan and TPKM. It was stiltlear at that time whether the
provisions of the Declaration would come into effexs the Declaration stipulated that
participants representing approximately 90 peroémworld trade in IT products would
have had to notify their acceptance of the ITA byApril 1997.X° The original 29
participants collectively only accounted for 83 qat thereof. However, the 90 percent
criterion was met in the ensuing months as a nurobather countries notified their

8 ITA. See Exhibit TPKM-1.
° The signatories included Australia, Canada, thenfénber States of the EC, Hong Kong,

Iceland, Indonesia, Japan, Korea, Liechtensteimpislp, Separate Customs Territory of Taiwan, Penghu,
Kinmen and Matsu, Singapore, Switzerland, Turkey e United States.

19 Annex to the ITA, point 4.
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24.

25.

26.

27.

acceptance of the ITA.As of 17 October 2008, the ITA had 44 participafusvering
71 Members and States or separate customs tegstiorithe process of acceding to the
WTO) representing approximately 97 percent of wenddle in IT product$

Participants to the ITA agreed to bind and igléte customs duties and other duties and
charges of any kind within the meaning of Articl2(b) of the GATT 1994 with respect
to the products listed in the Annexes to the Detian’® There are two categories of
products covered in the ITA: those which are listedttachment A to the Annex to the
Declaration and those which are listed in Attachini2to the Annex to the Declaration.
Attachment A identifies the products by referenzéhie headings under the Harmonized
System (“HS”) 1996. All products classified (or sdifiable) with the HS 1996 listed in
that Attachment are covered by the ITA. Attachméntidentifies the products by
reference to their description. All products spedifin Attachment B are covered by the
ITA wherever they are classified in the HS.

For the purpose of fulfilling their obligatiamder the ITA, participants agreed to provide
all other participants a document containing (ag¢ tthetails concerning how the
appropriate duty treatment will be provided in th&TO schedule of concessions and (b)
a list of the detailed HS headings involved forducts specified in Attachment B.
These documents had to be reviewed and approvadconsensus basis and this review
process be completed no later than 1 April 1997s@m as this review process had been
completed for any such documents, these documeete wo be submitted as a
modification to the Schedule of the participantsia@ned, in accordance with the
Decision of 26 March 1980 on Procedures for Modifitn and Rectification of
Schedules of Tariff Concessions (BISD 27S/25).

Due to the large participation of WTO Memberghe ITA and the fact that the ITA has
been implemented through concessions granted oMREN basis, the ITA had the
potential of having substantial trade effects. &otf as a result of the signature and
implementation of the ITA, the global trading systéehas seen an unprecedented
expansion of trade in IT products. IT products rameount for over USD 1,500 billion of
exports world-wide, i.e., one fifth of total worétkports of manufactured products, while
they accounted for USD 600 billion in 1996.

The concessions granted through the ITA werateatt in general terms. Product
descriptions containing references to certain teldgies should therefore be considered
as illustrative (e.g., the list of possible tectugi¢s applied to FPDs). However, products
which fall under the general description of the eggssions are obviously covered by the
concession even though the specific technologyeatufes did not yet exist at the time
the ITA was drafted. Such interpretation is theyamhe which is in line with the object

" These include: Czech Republic, Costa Rica, Estomitia, Israel, Macau China, Malaysia, New

Zealand, Romania, Slovak Republic, and Thailandaddition, El Salvador, Panama, the Philippines, an
Poland submitted schedules by 1 April 1997 butehgsre not approved at the time. However, all esén
countries have subsequently become ITA participanesther 1997 or 1998.

12 See Status of Implementation, G/IT/1/Rev.41 (286er 2008).

13|TA, point 2.

¥ |TA, point 2.

15|TA, point 2.

18 See the EC website, http://ec.europa.eu/tradesgsewround/memol150908 en.htisited on

2 October 2008.
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28.

29.

30.

31.

32.

and purpose of the Agreement, namely, to expandeahdnce trade in IT products. Any
interpretation of such concessions that would lithiégir scope to historical products,
namely products with the precise technologies agatufes existing at the time the
concessions were made, would frustrate such olgedt purpose. As long as such
concessions can be interpreted in accordance with applicable principles of

interpretation such as to cover products and tdobies that are more advanced than
those existing at the time the concessions wereepseth interpretation is the correct
one.

The EC Schedule

One of a WTO Member’s main obligations undex BBATT 1994 is the obligation
contained in Article 1l of GATT 1994, which requireMembers to accord to the
commerce of the other Members treatment no lessufable than that provided in its
schedule of concession (Article 1l:1(a)) and, inrtigalar, to exempt the products
described in their schedule, subject to the tegosditions or qualifications set forth in
the schedule, from ordinary customs duties or @hgroduties or charges of any kind in
excess of those set forth and provided in suchdsdbdArticle [1:1(b)).

EC Schedule LXXX was the subject of negotiatidaring the Uruguay Round between
1986 and 1994. The nomenclature used in ScheduleXLllowed the 1992 version of
the Harmonized Commaodity Description and Codingt&ysof the World Customs
Organization (the Harmonized System or “HS”). EQ&tule LXXX was incorporated
into the legal instruments embodying the resultdhefUruguay Round which was signed
on 15 April 1994

The EC was an original participant to the Hi#d accepted this Agreement by Council
Decision 97/359/EC of 24 March 1987n order to undertake its commitments under
the ITA, the EC modified its Schedule. The modificas were communicated to all
WTO Members on 2 April 1997and became effective on 2 July 19T accordance
with the ITA, the nomenclature used in the modifle@ Schedule followed the 1996
version of the HS.

In accordance with the terms of the ITA, the E@ertook in its modified Schedule to
bind and eliminate all customs duties and otheiedudnd charges on items listed in the
Attachments to the ITA, including on FPDs, STBsplit and output units” of “automatic
data processing machines” and “facsimile machimes'later than 1 July 1997 and to
reduce, through rate reductions in equal steps¢ikoms duties on these items such as
to eliminate all customs duties no later than 1uaayn2000.

The modifications to EC Schedule LXXX includad document WT/Let/156 contain
three parts.

17 Schedule LXXX of the European Communitiggipal Act Embodying the Results of the

Uruguay Round of Multilateral Trade Negotiat®rdone at Marrakech, 15 April 1994.

18 Council Decision 97/359 of 24 March 1997 concegrtime elimination of duties on information

technology product€J L 155, 12.06.1997, pp. 1-2. See Exhibit TPKM-3.

9 Rectifications and Modifications of Schedules, BQIMAR/RS/16 (2 April 1997).
2 \WT/Let/156 (15 August 1997). See Exhibit TPKM-2.
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33. The first one is a table which includes théofsing columns:
- Tariff item number under the HS96
- Description of the product
- Base rate
- Bound rate
- Implementation
- Present concession established
- INR
- Concession incorporated in GATT Schedule
- Earlier INR
- Other duties and charges

34. The second one includes a headnote and & h#itgroducts of Attachment B to the ITA
which specifies for each product the detailed H&hegs at the EC tariff line level (i.e.,
at eight-digit level).

35. The third one is a table which indicates, facleHS heading at the EC tariff line level
(i.e., eight-digit level) concerned by these mauifions, the base rate and the steps of
reduction of customs duties.

36. Reproduced below are the concessions containge EC Schedule to which reference
is made in this dispute:

37. With respect to FPDthe EC Schedule provides for the following cosgmss.

First, products falling under the tariff line 8480.90 are subject to a bound duty rate of
0%.
HS96 Description Base| Bound | Implementa Present INR | Conces| Earli | ODC
rate rate tion concession sion er S
established first INRs
incorpo
rated in
a
GATT
Schedul
e
8471 Automatic datat
processing  machines
and units  thereof|
magnetic or optica
readers, machines for
transcribing data ontp
data media in coded
form and machines for
processing such data,
not elsewhere specified
or included
8471 60 - Input or output units

whether or not
containing storage unit

in the same housing
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847160 10

-- For in civjl0.0 0.0 1997 WT/Let

aircraft

use

0.0

-- Other

8471 60 40

--- Printers 2 0.0 1999 WT/Let

0.0

8471 60 50

--- Keyboards 2 0.0 1999 WT/Let

0.0

8471 60 90

--- Other 2 0.0 1999 WT/Let

0.0

38.

39.

40.

41.

Second, the EC Schedule contains a head-ratibiegsthat, “[w]ith respect to any product
described in or for Attachment B to the Annex te Ministerial Declaration on Trade in
Information Technology Products, to the extent specifically provided for in this

Schedule, the customs duties on such product, h&svany other duties and charges of

any kind within the meaning of Article 1l:1(b) ohe GATT 1994 shall be bound and
eliminated, as set forth in paragraph 2(a) of tmmex to the Declaration, wherever the

product is classified.” The bound duty rate forsta@roducts is thus 0%.

Attachment B includeisiter alia "[F]lat panel display devices (including LCD, Elex
Luminescence, Plasma, Vacuum-Fluorescence and déofinologies) for products

falling within this agreement, and parts theredhie EC Schedule also contains a list of

all products specified in Attachment B to the Ik fvhich the EC has identified the HS
headings at EC tariff line level (i.e., at eighgitievel). For FPDs, the EC identified the

following HS headings at the EC tariff line levele(, eight-digit level): 8471.60.90,

8473.30.10, 8473.30.90, 8531.20.30, 8531.20.511.283%9, 8531.20.80, 8531.80.30,

8531.90.10, 8531.90.30, 9013.80.11, 9013.80.193.80130 and 9013.90.10.

With respect to STBAttachment B to the ITA also contains a concessibduty-free
treatment for “[s]et-top boxes which have a comroation function: a microprocessor-

based device incorporating a modem for gaining sde the Internet, and having a

function of interactive information exchange.” Ihet list, the EC has identified the
following HS headings at the EC tariff line levele(, eight-digit level): 8517.50.90,
8517.80.90 8525.20.99. In the year 2000, the E@&tedetariff line 8528.12.91 applicable
to “apparatus with a microprocessor-based devicerporating a modem for gaining

access to the Internet, and having a function tefactive information exchange, capable

of receiving television signals” and the EC amenitte&chedule accordingly. The bound

duty rate for these products is 0%.

With respect to MEMgshe EC Schedule provides for the following colsamss:

HS96

INR Earli
er

INRs

Concessio
n first

Bound
rate

Base
rate

Description Implem | Present
entatio | concessio
n n incorpora
establishe tedin a
d GATT

Schedule

oD
Cs

8471

dataf
machine

Automatic
processing
and units  thereof
magnetic or optica
readers, machines fq
transcribing data ont
data media in code
form and machines fo
processing such dat

[

-

O — O O
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not elsewhere specified

or included
8471 60 - Input or output units,
whether or not

containing storage units
in the same housing

84716010 | -- For use in civjl0.0 0.0 1997 WT/Let 0.0
aircraft
-- Other
8471 60 40 --- Printers 2 0.0 1999 WT/Let 0.(
8471 60 50 --- Keyboards 2 0.0 1999 WT/Let 0.
84716090 | --- Other 2 0.0 1999 WT/Let 0.0
8517 Electrical apparatus for

line telephony or ling
telegraphy, including
line telephone sets with
cordless handsets and
telecommunication
apparatus for carrier
current line systems @
for digital line systems
videophones

=

()

- Facsimile machines
and teleprinters

8517 21 00 -- Facsimile machines 7.5 0.0 2000 WIT/Le 0.0

42. Products falling under tariff lines 8471.607840.40, 8471.60.90 and 8517.21.00 are all
subject to a bound 0% duty rate.

43. In order to implement its concessions, the Egglifred Annex | to Council Regulation
(EEC) No. 2658/87 on the tariff and statistical mmmlature and on the Common
Customs Tariff. This has been done through ComuonisRiegulation (EC) No. 1153/97 of
24 June 1997 that entered into force on 1 July 1997.

D. Factual Aspects concerning EC customs law

44. The present dispute mainly deals with the issue whether the EC, through the various
measures at issue, accords treatment to the pedtésue that is less favourable than
that provided for in the EC Schedule. As it will deplained in detail below, the measures
at issue include various EC Commission or EU CduRegulations, Explanatory Notes
of the Combined Nomenclature as well as Statenwntise Customs Code Committee.
TPKM considers that it is crucial to correctly urgtand the legislative and institutional
framework as well as the mechanisms involved inntaking and administration of EC
customs law relating to classification and tardfion in order to properly address the

2L Commission Regulation (EC) No. 1153/97 of 24 Ju®87 amending Annex | to Council
Regulation (EEC) No. 2658/87 on the tariff andistatal nomenclature and on the Common Customs
Tariff, OJ L 168, 26.06.97, p. 35 to 64, attachedeghibit TPKM-4. See also Council Regulation (BE®).
2216/97 of 3 November 1997 that has introducedremtmus duty suspensions with respect to certain IT
products OJ L 305, 08.11.97, p.1 to 16.
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issues raised in the present dispute. This is bfecbof the present section.

1. The Common Customs Tariff and the Combined Nometature

45. As a customs union, the EC has a tariff whichdmmon to all its member States. It is
the Common Customs Tariff (“CCT”"). The CCT was b#thed by Council Regulation
(EC) No. 2658/87 of 23 July 1987 (“Council ReguatiEEC) No. 2658/87%, which
covers customs tariffs and the collection of indtional trade statistics. In turn, the CCT
establishes the Combined Nomenclature (“CN”) whécbontained in Annex | of the said
Council Regulation. The Annex 1 also includes tites of duty of the CCT.

46. Being a signatory to the HS Convention, thetSes the CN on the HThe HS is a
structured nomenclature. The HS comprises arow2@Dlheadings which are grouped in
96 chapters, the latter being themselves arrang@d sections. Each heading of the HS
is identified by a 4-digit code, the first two digiof which indicate the chapter which the
heading belongs to, while the latter two digitsidate the position of the heading in the
chapter. In addition, most of the headings aren@ursubdivided into subheadings which
are identified by a six-digit code.

47. WCO Members are not prevented from establistsngdivisions classifying goods
beyond the level of the HS, provided that any ssgbdivision is added and coded at a
level beyond that of the six-digit numerical cdén the framework of the CN, the EC
has thus defined CN subheadings which have an-digtitcode number. The first six
digits are the code numbers relating to the headamgd subheadings of the HS. The
seventh and eighth digits which appear in the CHntifly the CN subheadings.
Additionally, there may be a ninth and tenth digit the Integrated Tariff of the EC,
known as the “Taric”.

1 ]2 HS chapter

1 ]2 3 4 HS heading

1 ]2 3 4 5 6 HS subheading

1 ]2 3 4 5 6 7 8 CN subheading
1 ]2 3 4 5 6 7 8 9 10| Taric subheading

48. Pursuant to Article 12 of Council RegulatiorE® No. 2658/87, the EC Commission
adopts each year by means of a Regulation a coenpledated version of the CN
together with the corresponding rates of duty ef @CT that replaces the thus applicable
Annex | to Council Regulation (EEC) No. 2658/87.eTVersion of Annex | to Council
Regulation (EEC) No. 2658/87 applicable as of ludayn 2009 is contained in
Commission Regulation (EC) No. 1031/2008 and wddighed in the Official Journal of
the European Union on 31 October 2608he said version came into force on 1 January

22 Council Regulation (EEC) No. 2658/87 of 23 July819on the tariff and statistical
nomenclature and on the Common Customs Tariff, @36, 7.9.1987, p.1. See Exhibit TPKM-5.

2 For further details on the HS, please see pa@&174 below.

% International Convention on the Harmonized CommyoBiescription and Coding System, 14
June 1983, Article 3(3). See Exhibit TPKM-6.

% Commission Regulation (EC) No. 1031/2008 of 19tSeper 2008, amending Annex | to
Council Regulation (EEC) No. 2658/87 on the tadffd statistical nhomenclature and on the Common
Customs Tariff, OJ L 291, 31.10.2008.
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2009. The nomenclature which was adopted in om@nplement the concessions made

pursuant to the ITA is contained in Commission Raigon (EC) No. 1153/97 of 24 June
1997 which entered into force on 1 July 1997,

2. Tariff Classification

49, The term “tariff classification” is defined #urticle 20(6) of Council Regulation (EEC)
No. 2913/92 which establishes the Community CustGode (“the Community Customs
Code” or “CCC") as the determination of the reldvanbheading of: (a) the CN or any
other nomenclature based on it, with or withoutHar subdivisions, which is used for
the application of Community tariff measures relgtito trade in goods (e.g., tariff
suspensions, tariff preferences, anti-dumping dytier (b) any other Community
nomenclature based on the CN, with or without ®rtbubdivisions, which is used for
the application of non-tariff measures relatingrede in goods (e.g., import quotas for
textile products, export refunds for agriculturabgs).

50. The obligation to classify products under tl&30s borne by “customs authorities” that
are defined in Article 4(3) of the CCC as the atithes responsibldanter alia for
applying customs rules. In the context of the E@ictvis a customs union and which has
a common customs tariff between its member Statéstlaird countries, the Member
State administrations are responsible for all dpmra relating to the implementation on
a day-to-day basis of the CN, including the malohglassification decisions.

51. The European Court of Justice (“ECJ") has testly held that tariff classification must
be carried out on the basis “of the objective cttaréstics and properties of products
which can be ascertained when customs clearancebiained”.?” Classification
instruments that are applicable throughout the BE@ude classification regulations,
explanatory notes and opinions of the HS, explagatootes of the Combined
Nomenclature, opinions of the Customs Code Comendted binding tariff information.

() Classification Regulations

52. Pursuant to Article 9(1)(@) of Council Reguwati (EEC) No. 2658/87, the EC
Commission may adopt regulations on the classifinabf goods. Such classification
regulations are adopted by the EC Commission whicist seek the opinion of the
Customs Code Committee (that includes represenstatnf each Member State) in
accordance with the management proce@U@assification regulations determine the
tariff subheading to be applied to the specific dyadescribed in the classification
regulation but may also become relevant by analtmyproducts similar to those
described in the regulatiGhA classification regulation is binding throughohetEC but

http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd20J:L:2008:291:0001:0894:EN:PDF

% Commission Regulation (EC) No. 1153/97 of 24 Ja887 amending Annex | to Council
Regulation (EEC) No. 2658/87 on the tariff andistatal nomenclature and on the Common Customs
Tariff, OJ L 168, 26.06.97, p. 35. See Exhibit TPM

%’ Case C-233/8%ijs van de Kolk — Douane Expéditeur BV v Inspecti®r Invoerrechten en
Accijnzen [1990] ECR 1-265, para. 12. See Exhibit TPKM-7

28 Article 10 of Regulation (EEC) No. 2658/87. Seéhibit TPKM-5. For further information on
the management procedure, please see para. 65.below

% Case C-130/0Xrings GmbH v Oberfinanzdirektion Niirnber@004] ECR 1-2121, para. 35.
See Exhibit TPKM-8.
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cannot amend the CH.

(2) Explanatory Notes to the Combined Nomenclaft€&EN")

53. Pursuant to Article 9(1)(a) of Council Reguwati (EEC) No. 2658/87, the EC
Commission may issue CNEN in order to clarify pgautér issues of tariff classification
arising under the CN. CNEN apply to a range ofasitns or cases and affect an
unidentified number of economic operators. Thetlans of general application.

54, The procedure for the adoption of CNEN is idshtto the procedure applicable to
classification regulations. In other words, CNEN @adopted by the EC Commission
which must seek the opinion of the Customs Code rGittee in accordance with the
management procedure.

55. The ECJ has consistently held that CNEN cartetén important means for ensuring the
uniform application of the CCT by the customs atities of the member Stat&sThe
ECJ has also considered that such CNEN do notlegadly binding force so that, where
appropriate, it is necessary to consider whetheir ttontent is in accordance with the
actual provisions of the CCT and whether they ahermeaning of such provisiorfst
is however important to emphasise that the ECJimguhat CNEN are “not legally
binding” refers to the fact that such CNEN canrtgrahe meaning of the provisions of
the CCT. It does not mean that customs authonitimsld be free to follow or disregard
such explanatory notes. In fact, as it will be aipdd in more detail below, CNEN are
binding on the customs authorities of the membateStand they are obliged to follow
such explanatory noté,

3) Opinions and statements of the Customs Codenthe®

56. In accordance with Article 8 of Council Regidat (EEC) No. 2658/87, the Customs
Code Committee may examine any matter referred by its chairman concerning the
CN. More specifically, the Committee may adopt é@iis on questions relating to the
application and interpretation of the CN. Such apis are distinct from opinions which

30 Case C-401/93GoldStar Europe GmbH v Hauptzollamt Ludwigshafidi994] ECR 1-5587,
para. 19, attached as Exhibit TPKM-9; Case C-265@br. Vismans Nederland BV v Inspecteur der
Invoerrechten en Accijnzefl990] ECR 1-3411, para. 13, attached as ExAiBKKM-10.

31 C-312/07 JVC France SAS v Administration des Douanes — DinecNationale du
Renseignement et des Enquétes douaniéeres, noulgkshed in the ECRpara. 33, attached as Exhibit
TPKM-11; C-229/06Sunshine Deutschland Handelsgesellschaft mbH v tdallgmt Kie| [2007] ECR I-
3251, para. 26, attached as Exhibit TPKM-12; C-@9%htermodal Transports BV v Staatssecretaris van
Financién [2005] ECR 1-8151, para. 47, attached as Exh#KM-13; C-445/04Possehl Erzkontor
GmbH v Hauptzollamt Duisburg2005] ECR 1-10721, para. 19, attached as ExHAiBiKM-14; C-500/04
Proxxon GmbH v Oberfinanzdirektion K$[2006] ECR 1-1545, para.21, attached as ExhiBiKM-15.

32.C-312/07 JVC France SAS v Administration des Douanes — BDinecNationale du
Renseignement et des Enquétes douanieres, noulgkshed in the ECRpara. 34, attached as Exhibit
TPKM-11; C-229/06Sunshine Deutschland Handelsgesellschaft v HauatebKiel, [2007] ECR [-3251,
para. 27, attached as Exhibit TPKM-12; C-495/08rmodal Transports BV v Staatssecretaris van
Financién [2005] ECR 1-8151, para. 48, attached as ExhitHKM-13; C-445/04Possehl Erzkontor
GmbH v Hauptzollamt Duisburd2005] ECR 1-10721, para. 20, attached as ExHAiBiKM-14; C-500/04
Proxxon GmbH v Oberfinanzdirektion K$[2006] ECR 1-1545, para. 22, attached as ExAiBiKM-15.

33 See paras. 466-467 below.
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the Committee adopts in line with the comitologpqeduré® on measures proposed by
the EC Commission. They may take the form of statém

4) Binding Tariff Information (“BTI")

57. BTIs are decisions issued by national custoutisogities on the correct classification in
the relevant nomenclature for a given prod@dthe purpose is to give to the economic
operator requesting BTI legal certainty as to theext applicable tariff classification for
the goods he intends to import or export.

58. BTIs are binding with respect to the tariffsddication contained therein not only on
customs authorities who have issued the BTI buthencompetent authorities of all EC
member States.

59. BTIs are normally valid for 6 years as from ttete of issue. However, a BTl may be
annulled where the customs authorities determirs the information is based on
inaccurate or incomplete information from the apait®® Furthermore, under certain
circumstances, a BTI will cease to be valid inahgdiwhere it has been revoked or
amended in accordance with Article 9 of the CCC.

60. The procedure that applies in the event ofrieistencies arising in BTIs is set out in
Article 9 of the CCCIR. In particular, such incatsincies may be considered by the
Customs Code Committee if it has been placed oagleada of the next meeting by the
EC Commission or at the request of a representafiaeEC member State.

61. The question has been raised as to whetheorossauthorities can issue BTIs with
respect to products the classification of whichdiscussed in the Customs Code
Committee. During its 438 meeting, the Chairman of the Committee recalled ths
soon as the Committee has rendered an opinioneoaldssification of a specific type of
product, no BTI should be issued contrary to thmhion and that this opinion should be
respected by all EC member States. It follows fthmabove that as soon as an opinion
has been voted, EC member States can issue BTlthdoproducts concerned, even
before tt;g measure has been adopted by the EC Gsiomand published in the Official
Journal™;

% In accordance with the Treaty Establishing the BCis the task of the Commission to
implement legislation at Community level. In praeti each legislative instrument specified the saafpe
the implementing powers conferred on the EC ComiorisBy the Council of the EU. In this context, the
Treaty provides for the Commission to be assistea@ lcommittee, in line with the procedure known as
“comitology”. Committees consist of representatiisem member States and are chaired by the
Commission. There are various categories of coregstthe functioning of which is included in Council
Decision of 28 June 1999 laying down the procediweshe exercise of implementing powers conferred
on the Commission (1999/468/EC) as amended. Wéper to customs issues, the Commission is assisted
by the Customs Code Committee that delivers opgimnaccordance with the rules laid down in the
above-mentioned Decision.

% See CCC, Article 12 and CCCIR, Atticles 5 to 14.

3% ccc, Article 12(4), see Exhibit TPKM-16

37.CCC, Article 12(5), see Exhibit TPKM-16.

% Customs Code Committee — Tariff and Statisticalénclature Section (Heads of Tariff),
Summary Report of the 433neeting of the Committee held on 22 October 2@@iht 5. See Exhibit
TPKM-17.
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3. The Customs Code Committee

62. The Customs Code Committee is established biglég 247a(1) and 248a(1) of the CCC.
The Customs Code Committee has adopted its ownsRafleProceduré? which are
based — with some minor modifications — on the daah rules of procedure for
comitology committees.

63. In accordance with Article 1(1) of its RulesRybcedure, the Customs Code Committee
comprises various sections among which the Tanidff Statistical Nomenclature Section
that deals with the classification of productstia €N. The Customs Code Committee is
composed of representatives from each EC membtr &ta chaired by a representative
of the EC Commission.

64. Pursuant to Article 8 of Council Regulation (BENo. 2658/87, the Committee may
examine any matter referred to it by its chairmgither on its own initiative or at the
request of a representative of an EC member Stateerning the CN or the Taric.

65. In particular, the Committee will assist the EXbmmission in the adoption of
classification regulations and explanatory notedeéd, Article 9 of Council Regulation
(EEC) No. 2658/87 which provides for the adoptidnclassification regulations and
explanatory notes, provides for the said measurdsetadopted in accordance with the
so-called “management procedure” under Articlemnd @ of Decision 1999/468/E€.
The “management procedure” is as follows: the EOm@asion submits to the
Committee a draft of the measures to be taken.Gdramittee must deliver its opinion.
The opinion is delivered according to the qualifiedjority** used for voting at the EU
Council. If the opinion of the Committee is unfavable, the draft measures must be
communicated to the EU Council. The EU Council make a different decision by
qualified majority within a time period which canrexceed three months. Thus, in such
a case, the EC Commission proposal would only loptad if the EU Council fails to
adopt a different decision within a period of 3 nf@maximum. The opinion of the
Nomenclature Committee will be regarded as unfaaflerif a qualified majority of the
Committee opposes the adoption of the draft measure

E. The EC Measures at issue

1. FPDs

% The Rules of Procedure of the Customs Code Comenitte available on the public website of
the EC Commission:
http://europa.eu.int/comm/taxation_customs/custprosédural apects/general/community code/index_en
.htm The Customs Code Committee has adopted new Rillesooedure which are not yet available on
this website.

“0 Council Decision 1999/468/EC of 28 June 1999 lgydown the procedures for the exercise of
implementing powers conferred on the CommissionL.Q84, 17.7.1999, p. 23. Decision as amended by
Decision 2006/512/EC (OJ L 200, 22.7.2006, p. $&e Exhibit TPKM-18.

“1 Pursuant to Articles 205(2) of the EC Treaty aretl@rations No. 20 and 21 of the Treaty of
Nice, a qualified majority is achieved with 232 estout of 321, expressed by a majority of the 2hbrer
States. Article 205(4) of the EC Treaty specifiestt at the request of a member of the Councihexk
will be made, when a decision is taken by qualifiegjority, to ensure that this majority represeattteast
62% of the population of the Union. If this is ribé case, the act will not be adopted.
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66.

67.

68.

69.

70.

71.

Q) Commission Regulation (EC) No. 634/2605

On 26 April 2005, the EC published Commissiaygation (EC) No. 634/2005 which
provides that LCD FPDs with certain characteristicsild be classified as dutiable.

Item 4 of the Annex to this Regulation classifunder CN subheading 8528.21.90 (14%
tariff) the following product:

“colour monitor of the liquid crystal device (LCD{ype with a diagonal
measurement of the screen of 38,1 cm (15") andativdimensions of 30,5 (W)
x 22,9 (H) x 8,9 (D) cm with: maximum resolution bf024 x 768 pixels, and
scan frequencies of 30-80 kHz (horizontal) and 564Z (vertical). The product
has the following interfaces: VGA in, DVI in, BN@ iand out, S-video (Y/C) in
and out and audio in and out. The product can alsgignals received from
various sources, such as an automatic data pragesschine, a closed circuit
television system, a DVD player or a camcorder.”

Classification as an output unit of an ADP niaehn heading 8471 is excluded because
the monitor is not of the kind solely or principalised in an ADP machine system in
view of its capabilities to display signals fronrieas sources.

Therefore, classification under heading 84Mjext to a zero tariff is excluded because
the monitor is not for use exclusively with an ABytem.

(2) Commission Regulation (EC) No. 2171/2605

On 29 December 2005, the EC published ComnnisRiegulation (EC) No. 2171/2005
which provides that certain LCD FPDs would be dfassas dutiable.

Item 2 of the Annex to this Commission Regolattlassifies under CN subheading
8528.21.90 the following FPD:

“a colour monitor of the liquid crystal device (LEDQype with a diagonal

measurement of the screen of 50,8 cm (20") withra@ldimensions of 47,1 (W)

x 40,4 (H) x 17,4 (D) cm (aspect ratio 16:10) wahscreen pixel density of 100
dpi, a pixel size of 0,25 mm, a maximum resolutidril 680 x 1 050 pixels, a
fixed band width of 120 MHz. The product is designéor use in the

development of sophisticated graphics (CAD/CAM egst) and video film

editing and production. The product is equippectweitDVI interface enabling

the product to display signals received from anomuatic data processing
machine via a graphic card capable of processidgovsignals (for example for
purposes of video film editing and production). Tprduct can also display
texts, spread sheets, presentations and the like.”

2 Commission Regulation (EC) No 634/2005 of 26 AREI05, concerning the classification of

certain goods in the Combined Nomenclature, OJ@, 2@.04.2005, pp. 7-9 attached as Exhibit TPKM-19.

3 Commission Regulation (EC) No 2171/2005 of 23 Daser 2005, concerning the

classification of certain goods in the Combined Mogiature, OJ L 346, 29.12.2005, pp. 7-9 attaclsed a
Exhibit TPKM-20.
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72.

73.

74.

75.

76.

77.

78.

Classification under heading 8471 as outputafrain ADP machine is excluded because
the monitor is not of the kind solely or principallsed in an ADP system.

Item 3 of the Annex to this Commission Regolattlassifies under CN subheading
8528.21.90 the following product:

“a colour monitor of the liquid crystal device (LEDQype with a diagonal

measurement of the screen of 54 cm (21”) and dweiraknsions of 46,7 (W) x

39,1 (H) x 20 (D) cm (aspect ratio 4:3) with: a nimaxm resolution of 1 600 x 1
200 pixels at 60 Hz, a pixel size of 0,27 mm. Thedpct has the following

interfaces: mini D-sub 15 pin, DVI-D, DVI-I, audia and out. The product can
display signals received from various sources fsch closed circuit television
system, a DVD player, a camcorder or an automatia-grocessing machine.”

Classification under heading 8471 is excludedha monitor is not of a kind solely or
principally used in an ADP system but is capabledisplaying signals from various
sources.

According to Item 4 of the Annex to this Comsiis Regulation, the following FPD is
classified under CN subheading 8528.21.90:

“a colour monitor of the liquid crystal device (LERQype with a diagonal
measurement of the screen of 76 cm (30") and dwdiraknsions of 71 (W) x 45
(H) x 11 (D) cm (aspect ratio 15:9) with: a maximuesolution of 1 024 x 768
pixels, a pixel size of 0,50 mm. The product hasftilowing interfaces: 15-pin
mini DIN, BNC, 4-pin mini DIN, RS 232 C, DVI-D, Steo and PC audio. The
product can display signals received from variaugees such as a closed circuit
television system, a DVD player, a camcorder ormatomatic data-processing
machine.”

Classification under heading 8471 is excludedabse the monitor is not of the kind
solely or principally used in an ADP system but#&pable of displaying signals from
various sources.

In all three cases above, classification umdsding 8471 subject to a zero tariff as an
output unit of an ADP machine is excluded becabhseRPD is not considered to be for
exclusive use with an ADP machine.

3) Council Regulation (EEC) No. 2658/87 of 23 JUl987 on the tariff and
statistical nomenclature and on the Common Custdarsf, including all
annexes thereto, as amentfed

In the 1997 version of the CETthe following descriptions applied to subheadi@g31

** Commission Regulation (EC) No. 1031/2008 of 19 tSmper 2008 amending Annex | to

Council Regulation (EEC) No. 2658/87 of 23 July 7@ the tariff and statistical nomenclature andhan
Common Customs Tariff, OJ L 291, 31.10.2008. Sdal#xTPKM-21.

> Annex | to Council Regulation (EEC) No. 2658/87amsended by Commission Regulation No.

1734/96 of 9 September 1996, OJ L 238, 19.09.1966.Exhibit TPKM-22.
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and 8528, as shown in the excerpts reproduced below

CN subheading Description Rate of duty
Autonomous Conventional
8471 60 - Input or output units, whether or nottearing
storage units in the same housing:
847160 10 - - For use in civil aircraf) 11 Free
- - Other:
8471 60 40 - - - Printers 11 15
8471 60 50 - - - Keyboards 11 4.5
8471 60 90 - - - Other 11 15
CN subheading Description Rate of duty
Autonomous Conventional
8528 13 00 - - Black and white or other monochrome 22 6.8
- Video monitors:
8528 21 - - Colour:
- - - With cathode-ray tube:
8528 2114 - - - - With a screen width/height rd¢iss than 1,5 22 14
- - - - Other:
85282116 | ----- With scanning parameters noeeding 22 14
625 lines
85282118 | ----- With scanning parameters edicep625 22 14
lines
8528 21 90 - - - Other 22 14
8528 22 00 - - Black and white or other monochrome 22 14
79. On 31 October 2008, the EC published CommisBiegulation (EC) No. 1031/20tf8

amending Council Regulation (EEC) No. 2658/87 astaldishing the CN and CCT for
2009. With regard to FPDs, the structure is theesamthe one contained in the 2007 CN
adopted by Commission Regulation (EC) No. 1549/2606.7 October 2008 and
implementing the HS 2007 into the EC legal orddre Btructure of heading 8528 was
significantly amended as a result of the HS 20@7pdrticular, FPDs for use solely or
principally with ADP machines would now also besdified under heading 8528 and
excluded from heading 8471. However, the applicatdo tariff was maintained for
FPDs solely or principally used with ADP systems.

80. The 2009 CN adopted by Commission Regulatio@) (Ho. 1031/2008 contains the
following description with regard to FPD%:
CN subheading Description Conventional
Rate of duty
(%)
- Other monitors:
8528 51 00 - - Of a kind solely or principally usacan automatic data- Free
processing system of heading 8471

6 Commission Regulation (EC) No 1031/2008. See BxMiBKM-21.
*” Commission Regulation (EC) No 1549/2006 of 17 ®et®2006, OJ L 301, 31.10.2006.
8 See Exhibit TPKM-21.

22



European Communities and its Member States-Tagfitinent First Written SubmissionTiKM
of Certain Information Technology Products 05 March 2009
(WT/DS375, WT/DS376, WT/DS377)

8528 59 - - Other:
8528 59 10 - - - Black and white or other monocheom 14
8528 59 90 - - - Colour 14

81. FPDs classified under CN subheading 8528.24y9the above-mentioned Commission
Regulation (EC) No. 634/2005 and Commission ReguiatEC) No. 2171/2005 fall
into the 2009 CN under CN subheading 8528.59.90.

4 Explanatory Notes to the Combined Nomenclatfithe European Communities,
2008/C 133/0%

82. On 30 May 2008, the EC published a consolidatesion of the CNEN (2008/C 133/01)
that clarified,inter alia, which FPDs are dutiable. The CNEN relating to BRiad
initially been published in the Official Journal 80 December 2008.1t has now been
includesq with the identical content in the Consatetl CNEN published in May 2008 as
follows™"

“8528 41 00 Of a kind solely or principally usedn an automatic data- processing
system of heading 8471

Monitors of this subheading work with the cathodg tube (CRT) display technology.

The characteristics of monitors of this subheadjagerally facilitate prolonged periods
of viewing at close proximity.

Monitors of this subheading have the following retderistics:

1. they are capable of accepting a signal only ftbencentral processing unit
of an automatic data-processing machine of hes®41g.:

2. they have generally an aspect ratio of 4:3 4y 5:

3. they frequently incorporate tilt and swivel a&tjng mechanisms and glare-
free surfaces;

4, they may incorporate up to two loudspeakers.

Monitors of the CRT type have the following spactharacteristics:

1. they are fitted with particular connectors saslfSUB-D connectors;
2. their dot screen pitch starts at 0,41 mm for iomedresolution and gets
smaller as the resolution increases.

Monitors of this subheading cannot:

- be connected to a video source such as a DVDrdec@r reproducer, a
camera or a video camera recorder, a satelliteivercer a video game
machine;

- incorporate components (for example, a chromadieg a Y/C separator)

9 CNEN of the European Communities, 2008/C 133/01,30133, 30.05.2008, pp. 352-3. See
Exhibit TPKM-23.

*0 Uniform Application of the CN (Classification obgds), 2006/C 332/05, OJ C 332, 30.12.2006,
p.7. See Exhibit TPKM-24.

*1 See Exhibit TPKM-23.
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8528 49 10

8528 49 35to
8528 49 99

which enable the monitor to display an image frontoanposite video
baseband signal (CVBS) or composite video signahoée waveform
conforms to a television broadcast standard sudiT&C, SECAM, PAL,
D-MAC) or S-Video signal or when they are capabfereproducing an
image by accepting signals such as component \(fiecexample, YUYV,
YCgCr, YP:PR), Serial Digital Interface (SDI), High-Definitio8DI (HD-

SDI) and digital video ‘DV’ (for example, MPEG1, NB&2, MPEG4);

- be equipped with an infrared receiver for theemion of signals from an
infrared remote control;

- have a programme channel up/down button;

- be fitted with interfaces such as DVI-D, DVI-laiigh-Definition Multi-
media Interface (HDMI) even if these interfaces mimt support high-
bandwidth digital content protection (HDCP) encigpt

- be fitted with interfaces for ‘slot-in’ moduleg éor other devices which
enable a connection to a video source or the riexepf television signals;

- be used in systems other than automatic dateepsiny systems (for
example, home cinema systems, video editing systeystems for medical
imaging or systems of the printing or graphics stdyfor pre-press colour
proofs).

This subheading does not include indicator paoieteading 8531.

Black and white or other monochrome

The Explanatory Notes to subheadings 8528 49 3528 49 99 applynutatis mutandis.

Colour

Monitors fall within these subheadings unlessaih e demonstrated that they are of a
kind solely or principally used in an automaticadptocessing system.

The characteristics of monitors of these subhegdigenerally facilitate prolonged
periods of viewing at a distance, for example x#igtions and in home cinema systems,
television studios and video surveillance systems.

Some monitors facilitate viewing at close proxynifor example, for measuring,
checking or medical applications, rear view cams&ureveillance for vehicles or radio
navigational aid apparatus.

Certain monitors are fitted with connectors oreifaces such as Cinch/RCA, BNC,
SCART, Mini DIN 4-pin/Hosiden, DVI-D, DVI-I and HigDefinition Multi-media
Interface (HDMI). These connectors or interfadésnafor the reception of a signal from
a video source such as a DVD recorder or reprogducaramera or a video camera
recorder, a satellite receiver or a video game imachThese monitors may also be fitted
with interfaces for automatic data-processing maehiof heading 8471.

Some monitors may have interfaces that allow lfier reception of signals from sources
such as a cash register, an automatic teller mactAitM), a radio navigational aid
apparatus, a numerical control panel or a prograemaemory controller, apparatus for
measuring, checking or medical applications of G&a0.

They may have separate inputs for red (R), gré&natd blue (B) signals, or they may

24



European Communities and its Member States-Tagfitinent First Written SubmissionTiKM
of Certain Information Technology Products 05 March 2009
(WT/DS375, WT/DS376, WT/DS377)

8528 51 00
to 8528 59 90

8528 51 00

incorporate components (for example, a chroma dacadY/C separator) which enable
the monitor to display an image from a compositgewi baseband signal (CVBS) or
composite video signal (whose waveform conformsatbroadcast standard such as
NTSC, SECAM, PAL, D-MAC) or S-Video signal or whetimey are capable of
reproducing an image by accepting signals sucloagponent video (for example, YUV,
YCgCr, YPgPRr), Serial Digital Interface (SDI), High-DefinitioBDI (HD-SDI) and
digital video ‘DV’ (for example, MPEG1, MPEG2, MPE

They may be fitted with connectors for the recaptf audio signals.
These subheadings do not include:

(a) videophones (subheading 8517 69 10);
(b) indicator panels of heading 8531.

Other monitors
Monitors of these subheadings work on display tetdgies such as liquid crystal

display (LCD), organic light emitting diode (OLED) plasma.

These subheadings include monitors comprisinggegtor and a screen in the same
housing.

Of a kind solely or principally used iran automatic data-processing system of
heading 8471

The Explanatory Notes to subheading 8528 41 @lyamutatis mutandi

Monitors falling within this subheading generaligve a diagonal measurement of the
screen of 48.5 cm (19 inches) or less.

8528 59 10 and Other

8528 59 90

The Explanatory Notes to subheadings 8528 49 8528 49 99 applynutatis mutandi.

For the monitors of these subheadings the asptatis often 16:9 or 16:10.

83. The FPDs concerned in the present disputeffaeted by the CNEN to CN subheading
8528.51.00 (0% customs duty) and to CN subheadbg8.59.10 to 8528.59.90 (14%
customs duty).

84. The above CNEN confirm that any FPD which ig erclusivelyused with ADP
machines or systems will be excluded from the zerdf treatment. Moreover, the
CNEN also state that FPDs subject to the zero mssuty generally have a diagonal
measurement of the screen of 48.5 cm (19 inchdgger FPDs such as those covered by
this dispute and which are principally for use WP systems or other ITA products are
therefore excluded from the duty-free tariff treatr
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(5) Council Regulation (EC) No. 493/2065

85. On 16 March 2005, the EC published Council Regn (EC) No. 493/2005 which
suspended duties on monitors with a diagonal meawmt of the screen of 48.5 cm or
less and with an aspect ratio of 4:3 or 5:4 frodaduary 2005 to 31 December 2006.

86. Duties were suspended to the extent that suchitons were classified under CN
subheading 8528.21.90 as dutiable and not as outytstof an ADP system.

87. The EC took the view that such monitors ardusler] from the ITA even if they are
“mainly used as output units of automatic data-pssing machines” as acknowledged in
recital (3) of this Council Regulation. The EC didt consider that the requirement of
solely or principally used with automatic data mesing systems was met since such
monitors are “frequently also capable of reprodgoiideo images from a source other
than an automatic data processing machine”, asstdged in Recital (3) of this Council
Regulation. The duty suspension was granted becassdarified in Recital (4), it was
considered to be in the interest of the Communityuspend the duties.

88. This Council Regulation applied from 1 JanudBp5 but expired on 31 December
20062°

89. However, Council Regulation (EC) No. 301/20@fed 22 March 2007 prolonged the
suspension from 1 January 2007 until 31 Decemb@8Zs a result of the change of
CN subheadings following the implementation of tH& 2007, the duty suspension
applies as of 1 January 2007 to certain FPDs fpllinder CN subheading 8528.59.90.
The duty suspension ended on 31 December 2008witaving been replaced by a new
duty suspension, although the EC Commission hasafoled a proposal to grant a
further suspension to the EU Coungil.

2. STBs

(1) Explanatory Notes to the CN 2008/C 113503

90. In 2006, the EC Commission proposed a draft ISR the classification of STBs under
CN subheading 8528.12.20 as “reception apparatusofour television, incorporating a
video recorder or reproducer”, under CN subheadi®§28.12.90 to 8528.12.95 as
“video tuners”; under CN subheading 8528.12.91s&s-top boxes with communication

*2 Council Regulation (EC) No. 493/2005 of 16 MardbD2, amending Annex | to Regulation
(EEC) No. 2658/87 on the tariff and statistical momlature and on the Common Customs Tariff, OJ,L 82
31.03.2005, pp. 1-2. See Exhibit TPKM-25.

%3 Council Regulation (EC) No. 493/2005, Recitalsgdl (6). See TPKM-25.

** Council Regulation (EC) No. 301/2007 of 19 Mardb02, amending Annex | to Regulation

(EEC) No. 2658/87 on the tariff and statistical mmiature and on the Common Customs Tariff,

0J L 81, 22.03.2007, p.11, Recitals (4) and (7§ Behibit TPKM-26.

5 A proposal to re-introduce the duty suspensiah widifferent product scope has been made
by the EC Commission: see Commission proposal fdoencil Regulation amending Annex | to
Regulation (EEC) No 2658/87, COM (2009) 3 finall&éf January 2009, Exhibit TPKM-27.

* CNEN of the European Communities, 2008/C 112/03, ©® 112, 7.05.2008, pp. 8-9. See
Exhibit TPKM-28.
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function” and under CN subheading 8528.12.98 aseiof’

91. The main purpose of this draft CNEN was toifylahe types of STBs covered by CN
subheading 8528.12.91 by defining the criteria étexdnine the scope of application of
this CN subheading. The text of the draft CNEN dnicl the Customs Code Committee
voted in October 2006 is reproduced in the minofethe 407" Meeting of the Customs
Code Committeé&®

92. The text of the CNEN regarding STBs with a camiwation function and the “other”
STBs was adopted by the Customs Code Committeagliitsi meeting of October 2006.
In particular, the Committee supported by unanintity wording of the CNEN to CN
subheadings 8528.12.90 to 8528.12.95 and CN subiye8@828.12.98. The opinion was
favourable only with regard to CN subheading 85281. The vote on the draft CNEN
concerning STBs incorporating a hard disk (“STBthwiDD") drive was postponed for
procedural reasons until a later stage.

93. Although the above CNEN were adopted, they wetgpublished in the Official Journal
of the European Union until 7 May 2008 while thegravalready applied by EC member
States.

94. The draft CNEN concerning STBs with HDD weretba agenda of the Customs Code
Committee meeting of April 2007 as an item for aevdHowever, according to the
minutes, the Customs Code Committee delivered muiap™ Nevertheless, the CNEN
were considered adopted under the management preééds a result, the draft CNEN
was added to the minutes of the Customs Code Cdesmiteeting as an AnnéThe
Customs Code Committee only discloses classifinatieasures in the minutes when the
file is considered closed by the Customs Code Cdareehi. Therefore, the CNEN
concerning STBs with HDD was deemed adopted foligvihe April 2007 meeting.

95. This CNEN was not published in the Official dwl of the European Union until 7 May
2008. However, it was already applied by several B€mber States before its

5 Customs Code Committee - Tariff and Statistical mdoclature Section

(Mechanical/Miscellaneous SectoNVorking Document on “Satellite receivers with bt modem’,
18.05.2006. See Exhibit TPKM-29.

% Customs Code Committee - Tariff and Statistical mioclature Section
(Mechanical/Miscellaneous Sectofjpnclusions of the 487Meeting of the Qmmittee, Draft CNEN on
“Satellite receivers with built-in modem” in Ann&X. See Exhibit TPKM-30

Customs Code Committee — Tariff and Statistical mioclature Section
(Mechanical/Miscellaneous Sectofjpnclusions of the 487Meeting of the Committe®raft CNEN on
“Satellite receivers”, point 3.7. See Exhibit TPK3-

Customs Code Committee — Tariff and Statistical mioclature  Section
(Mechanical/Miscellaneous Sectofjpnclusions of the 430Meeting of the Committe®raft CNEN on
“Set-top boxes incorporating a hard disk”, poirg. Hee Exhibit TPKM-31.

See para. 65 above for an explanation of tenagement procedure”.

Customs Code Committee — Tariff and Statistical mioclature Section
(Mechanical/Miscellaneous Secto€)pnclusions of the 430Meeting of the Committe®raft CNEN on
“Set-top boxes incorporating a hard disk”, Annex 8ée Exhibit TPKM-31.

Customs Code Committee — Tariff and Statistical mioclature Section
(Mechanical/Miscellaneous Sectofpnclusions of the 360meeting of the Committe&ny other business,
point 5. See Exhibit TPKM-32. See also case T-184Rablo Mufiz v Commission of the European
Communitiesjudgment of 18 December 2008 Exhibit TPKM-33.
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publication in the Official Journal.

96. On 7 May 2008! the EC finally published an amendment to the oliisted CNEN
with respect to STBs in its Official Journal addals:

8521 90 00 Other

This subheading includes apparatus without a scoapable of receiving signals, so-
called “set-top boxes”, which incorporate a depeeforming a recording or reproducing
function (for example, a hard disk or DVD drive).’

8528 71 13 Apparatus with a microprocessor-basecedice incorporating a modem for gaining
access to the Internet, and having a function of teractive information exchange,
capable of receiving television signals (“set-topdxes with communication function”)

This subheading covers apparatus without a screercalled “set-top boxes with
communication function”, consisting of the followgimain components:

- a microprocessor,

- a video tuner.

The presence of an RF connector is an indicatorthédeo tuner may be present.

- a modem.

Modems modulate and demodulate outgoing as welinesming data signals. This
enables bidirectional communication for the purgaosfegaining access to the Internet.

Examples of such modems are: V.34-, V.90-, V.85 - or cable modems. An indication
of the presence of such a modem is an RJ 11 camect

Devices performing a similar function to that afn@dem but which do not modulate and
demodulate signals are not considered to be modeEr@nples of such apparatus are
ISDN-, WLAN- or Ethernet devices. An indication thie presence of such a device is an
RJ 45 connector.

The modem must be built into the set-top box.t8ptboxes which do not have a built-in
modem but use an external modem are excluded fiusn subheading (e.g. a set
consisting of a set-top box and an external modem).

The Transmission Control Protocol/Internet Proto€BCP/IP) must be present as
firmware in the set-top box.

Set-top boxes of this subheading must enable see af the apparatus to access the
Internet. The apparatus must also be able to rterrlat applications in an “interactive
information exchange” mode such as an e-mail cleerd messaging application using
UDP or TCP/IP sockets.

Set-top boxes which incorporate a device perfogaimecording or reproducing function
(for example, a hard disk or DVD drive) are exclddem this subheading (subheading
8521 90 00).

8528 71 19 Other

% CNEN of the European Communities, 2008/C 112/03, ©® 112, 7.05.2008, pp. 8-9. See
Exhibit TPKM-28.
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See the last paragraph of the Explanatory Notesittbheading 8528 71 13.

8528 71 90 Other
This subheading includes products without a sceebith are reception apparatus for
television but which do not incorporate a video eurffor example, so-called “IP-
streaming boxes”).
See also the last paragraph of the Explanatorgs\tmt subheading 8528 71 13.’

97. These CNEN now classify STBs either under CWheading 8528.71.13 (0%), CN

subheading 8528.71.19 (14%), CN subheading 85287114%) or under CN
subheading 8521.90.00 (13.9%). The available d¢ieaton options are thus no longer
limited to subheadings within heading 8528 onlywas the case in the CNEN adopted
by the October 2006 meeting of the Customs Codenitiee. This change was due to
the changes in the CN resulting from the introductof the HS 2007 as of 1 January
2007. In fact, under the CCT 2006, the structunetfe classification of “reception
apparatus for television, whether or not incorgoptadio-broadcast receivers or sound
or video recording or reproducing apparatus” wafolews:

- Reception apparatus for television, whether or nb
incorporating radio-broadcast receivers or sound or video
recording or reproducing apparatus:
8528 12 -- Colour
8528 12 10 --- Television projection equipment 14 %
8528 12 20 --- Apparatus incorporating a video réepor reproducer 14 %
---- With integral tube
---- Other
————— With screen
----- Without screen:
------ Video tuners:
85281290 | ----—--- Electronic assemblies for inaogtion into ADP machines 0%
85281291 | - Apparatus with a microprocesdimsed device incorporatind) %
a modem for gaining access to the Internet, anthavfunction of
interactive information exchange, capable of raogivtelevision
signals (‘set-top boxes with communication funcfion
——————— Other:
85281294 | ---—---- Digital (including mixed digitand analogue) 14 %
8528 1295 | -------- Other 14 %
8528 1298 | ------- Other 14 %
98. The EC Commission always argued that a STB withiDD is an apparatus that

incorporates a video recorder or reproducer. Toetltent that it does, it should thus be
classified under CN subheading 8528.12.20 (14 %ghs at a three-dash level, and not
under CN subheading 8528.12.91 (0%) which is aese@ash level, even though the
STB with a HDD is covered by the description of €hbheading 8528.12.91.
99. This argument loses strength by the entry fotee of the CCT 2007 which has a
completely new structure with respect to “receptipparatus for television, whether or
not incorporating radio-broadcast receivers or dooinvideo recording or reproducing
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apparatus”:
- Reception apparatus for television, whether or nb
incorporating radio-broadcast receivers or sound or video
recording or reproducing apparatus:
8528 71 -- not designed to incorporate a videolayspr screen
--- Video tuners:
8528 71 11 --- Electronic assemblies for incorgorainto ADP machines 0%
8528 71 13 ---- Apparatus with a microprocessaisda device incorporating| @ %
modem for gaining access to the Internet, and lgaaifunction of
interactive information exchange, capable of raogivtelevision
signals (‘set-top boxes with communication funcfion
8528 71 19 ---- Other 14%
8528 71 90 --- Other 14%
8528 72 -- Other, colour
8528 72 10 --- Television projection equipment 14%
8528 72 20 --- Apparatus incorporating a video réepor reproducer 14%
--- Other:
100. STBs with a HDD clearly fall into the first tife two HS subheadings, i.e., 8528.71 “not

101.

102.

103.

designed to incorporate a video display or screatifer than under 8528.72. Within HS
subheading 8528.71, since STBs with HDD meet thscrggion of STBs with a
communication function, they have to be classifisdsuch, i.e., under CN subheading
8528.71.13 (0%).

Given the implications of the changes broughthe CCT 2007, the EC Commission
decided to argue that STBs with HDD must be classiin heading 8521. Indeed, the
classification arguments put forward by the EC Cassion would have necessarily lead
to a classification of STBs under CN subheading88BR 13 (0 %). This is the reason
why after having initially proposed to classify S§Bith HDD in heading 8528, the EC
Commission decided to change the classificatidretding 8521.

It should be noted that the content of the NN&dopted by the Customs Code
Committee in October 2006 was amended before iigation on 7 May 2008 without
this amendment having the necessary support dCtiseoms Code Committee under the
comitology procedure. The wording “Set-top boxeghi$ subheading must enable the
user of the apparatus to access the Internet lgssitog any IP addréssvas replaced by
the wording “Set-top boxes of this subheading naunstble the user of the apparatus to
access the Internet”. The amendment was proposdtebf£C Commission during the
Customs Code Committee meeting held in Februang.28ahough the Customs Code
Committee did not support the EC Commission amemtirog qualified majority, the
amendment was still introduced in the CNEN as finpiiblished in the Official Journal
of the European Union.

As a result, the zero tariff now applies otdySTBs classified under CN subheading
8528.71.13 pursuant to the above-mentioned CNENBsS#¥hich incorporate a device
performing an additional video recording or repraidg function (e.g., hard disk or DVD
drive) are classified as video recorders under GR1L&0.00 and are subject to a 13.9%
customs duty rate.
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104. In addition, STBs that include devices th&ivalaccess to Internet, such as ISDN- or
WLAN- devices, are excluded from CN subheading 86283 and thus from duty-free
tariff treatment as such devices are not consideyatie CNEN to be “modems”. Finally,
STBs which use an external modem are also exclfrded CN subheading 8528.71.13
and thus are not granted duty-free treatment. Bqtbs of STBs are now classified under
CN subheading 8528.71.19 which is subject to a t48toms duty.

2 Council Reqgulation (EEC) No. 2658/87 of 23 Jul987 on the tariff and
statistical nomenclature and on the Common Custdarsf, including all
annexes thereto, as amended

105. The 1997 version of the C&Tcontains the following descriptions with respeet t
headings 8521 and 8528, as shown in the follovaies:

CN subheading Description Rate of duty
Autonom | Conventi
ous onal
8521 Video recording or reproducing apparatus, wheter or not
incorporating a video tuner:
8521 10 - Magnetic tape-type:
85211010 - - For use in civil aircraft (1) 13 Free
- - Other
852110 30 - - - Of a width not exceeding 1,3 cm and allowiagording | 14 14
or reproduction at a tape speed not exceeding 5(perm
second
8521 10 80 - - - Other 13 8
CN subheading Description Rate of duty
Autonom | Conventi
ous onal
8528 Reception for television, whether or not incqorating

radio-broadcast receivers or sound or video recoraig or
reproducing apparatus; video monitors and video
projectors:

- Reception apparatus for television, whether or nb
incorporating radio-broadcast receivers or sound orideo
recording or reproducing apparatus:

8528 12 - - Colour:
- - - Television projection equipment :

8528 12 14 - - - - With scanning parameters not exceeding|B2s 22 14
- - - - With scanning parameters exceeding 625line

85281216  |----- With a vertical resolution of less tha@O7lines 22 14

85281218 | ----- With a vertical resolution of 700 lines more 22 14
- - - Apparatus incorporating a video recorderegroducer:

8528 12 22 - - - - With a screen width/height ratio less tHah 22 14

8528 12 28 - - - - Other 22 14
- - - Other:

- - - - With integral tube:
----- With a screen widi-height ratio less than 1,5 witk

 Commission Regulation (EC) No. 1734/96 of 9 Sej@n1996 amending Annex | to Council
Regulation (EEC) No. 2658/87 of 23 July 1987 on theff and statistical nomenclature and on the
Common Customs Tariff, OJ L 238, 19.09.1996. Sdal#xTPKM-22.
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diagonal measurement of the screen

85281252 | ------ Not exceeding 42 cm 22 14

85281254 | ------ Exceeding 42 cm but not exceeding 52 cm 22 14

85281256  |------ Exceeding 52 cm but not exceeding 72 cm 22 14

85281258 | ------ Exceeding 72 cm 22 14
----- Other:

------ With scanning parameters not excee®2§ lines,
with a diagonal measurement of the screen

85281262 | ------- Not exceeding 75 cm 22 14
85281266  |------- Exceeding 75 cm 22 14
------ With scanning parameters exceeding l61#s:
85281272 |------- With a vertical resolution of lessati 700 lines 22 14
85281276 | ------- With a vertical resolution of 700 &éa or more 22 14
- - - - Other:
----- With screen:
85281281 | ------ With a screen width/height ratio lekan 1,5 22 14
85281289 | ------ Other 22 14

----- Without screen:
______ Video tuners

85281292 | ------- Digital (including mixed digital ananalogue) 22 14
85281294 | ------- Other 22 14
85281298 | ------ Other 22 14

106. On 31 October 2008, the EC published ComnmisRiegulation (EC) No. 1031/2008
establishing the CN for 2009 together with the eglle conventional rate of duty. The
structure concerning the relevant subheadings T@s3s the same as the one contained
in the 2007 CN adopted by Commission Regulation M#9/2006 of 17 October 2006
and implementing into the EC legal order the HS72@% a result of the introduction of
the HS 2007, the structure of heading 8528 hadttarbended. The 2009 CN adopted by
Commission Regulation (EC) No. 1031/2008 contahns following description with
regard to headings 8521 and 8528 as far as thatg el STBs:

CN subheading Description Conventional
Rate of duty

8521 Video recording or reproducing apparatus, whether o not
incorporating a video tuner:

8521 10 - Magnetic tape-type:

852110 20 - - Using tape of a width not exceeding 1,3 cm ahowing | 14 (1)
recording or reproduction at a tape speed not ekegéb0 mm
per second

8521 10 95 - - Other 8

8521 90 00 - Other 13.9

- Reception apparatus for television, whether or not
incorporating radio -broadcast receivers or sound or vide:

% Commission Regulation (EC) No. 1031/2008. See lfixAiPKM-21.
7 Commission Regulation (EC) No. 1549/2006. See lfixAiPKM-34.
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recording or reproducing apparatus:

8528 71 - - Not designed to incorporate a video display or sces:
- - - Video tuners:

8528 71 11 - - - - Electronic assemblies for incorporatiorimiutomatic Free
data-processing machines

8528 71 13 - - - - Apparatus with a microprocessor-based devic Free

incorporating a modem for gaining access to therirgt, and
having a function of interactive information exchhancapable
of receiving television signals (‘set-top boxeshwit
communication function’)

8528 71 19 - - - - Other 14
8528 71 90 - - - Other 14
3. MEMs

() Commission Regulation (EC) No. 517/1899

107.  On 9 March 1999, the EC published Commissiegufation (EC) No. 517/1999.

108. Item 1 of the Annex to this Commission Redafatclassified the following product
under CN subheading 8517.21.00:

“1. A multifunctional apparatus capable of perfangthe following functions:

— faxing,

— line telephony,

— telephone answering,

— scanning,

— printing,

— photocopying.

The apparatus operates either in an autonomous (fsra fax transmitter, a fax
receiver and a copier) or in conjunction with a poter (as a printer, scanner
and fax machine). The machine also includes ardeaticopying function (four
pages per minute) available in autonomous mode.”

Classification takes place pursuant to GIR 1 anddie 3 to Section XVI and Note 5(E)
to Chapter 84. The principal function of the appasas considered to be that of faxing.

109. Item 2 of the Annex to this Commission Redatatclassified the following product
under CN subheading 9009.12.00 subject to 6% intadyt

“2. A multifunctional apparatus (so-called ‘digidpier’) capable of performing
the following functions:

— scanning,

— printing,

— faxing,

% Commission Regulation (EC) No. 517/1999 of 9 Mat&99, concerning the classification of
certain goods in the Combined Nomenclature, OJ,116103.1999, pp. 23-24. See Exhibit TPKM-35.
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110.

111.

112.

113.

114.

— photocopying (indirect process).
The apparatus which has several paper feed traygpble of reproducing up to
30 A4 pages per minute.

The apparatus operates either in an autonomous (s copier, printer and a
fax machine) or in conjunction with a computer wrai computer network (as a
printer, scanner, fax machine and a copier).”

Classification takes place pursuant to GIR(d) and 6 and also Note 5(E) to Chapter 84.
The apparatus has several functions, none of wdnettonsidered to give the product its
essential character.

(2) Commission Regulation (EC) No. 400/2606

On 9 March 2006, the EC published Commissieguiation (EC) No. 400/2006.

Item 4 of the Annex to this Commission Redatatlassified the following MFM under
CN subheading 9009.12.00:

“A multifunctional apparatus capable of performihg following functions:
— scanning,
— laser printing,
— laser copying (indirect process).
The apparatus, which has several paper feed tegapable of reproducing up to
40 A4 pages per minute. The apparatus operatesr @itlionomously (as a copier)
or in conjunction with an automatic data-processmagthine or in a network (as a
printer, a scanner and a copier).”

Classification was determined by GIR 1, 3(@) & and Note 5(E) to Chapter 84. The
product has several functions none of which aresicemed to give the product its
essential character.

3) Statement of the Customs Code Committee, Tanff Statistical Nomenclature
Section, contained in the Report of Conclusionisso360” Meetind®

From 26 January to 28 January 2005, the CustOode Committee held its 360th
meeting. According to the Report thereof, it waspmsed during this meeting to make a
clarification regarding an indicator for distinghilsg between fax-machines and digital
copiers. All EC member States agreed to have sudhr#ication and the clarification
was reflected as attached in Annex VIl of the Masubf that meeting as follows:

“The Committee agreed that if a multifunctional wev(fax, printer, scanner,
copier) has the capability of photocopying in blagid white 12 or more pages
per minute (A4 format) this indicates that the pretdis classifiable in heading

%9 Commission Regulation (EQYo. 400/2006 of 8 March 2006, concerning the cfasgion of

certain goods in the Combined Nomenclature, OJ,197B.2006, pp. 9-11. See Exhibit TPKM-36.

0 Customs Code Committee Tariff and Statistical Nomenclature SectioReport of the

Conclusions of the 380meeting of the Committe@AXUD/555/2005-EN, Annex VII (March 2005). See
Exhibit TPKM-32.
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9009 as a photocopying apparatus.”

4) Council Regulation (EEC) No. 2658/87 of 23 JUl987 on the tariff and
statistical nomenclature and on the Common Custdarsf, including all
annexes thereto, as amended

115. The CN for 1997 contained the following CN subheading for head®J1, heading
8517 and heading 9009:

CN Description Rate of duty
subheading
Autonom | Conventi
ous onal
847150 - Digital processing units other than thosef subheadings
8471 41 and 8471 49, whether or not containing ité
same housing one or two of the following types ofit:
storage units, input units, output units:
847150 10 - - For use in civil aircraft (1) 11 Free
8471 50 90 - - Other 11 3,5
8471 60 - Input or output units, whether or not cotaining storage
units in the same housing:
847160 10 - - For use in civil aircraft 11 Free
- - Other
8471 60 40 - - - Printers 11 2
8471 60 50 - - - Keyboards 11 2
8471 60 90 - - - Other 11 2
CN subheading Description Rate of duty
Autonom | Conventi
ous onal
8517 Electrical apparatus for line telephony or lire telegraphy,
including line telephone sets with cordless handsetand
telecommunication apparatus for carrier-current line
systems or for digital line systems; videophones:
- Telephone sets; videophones
8517 11 00 - - Line telephone sets with cordless handsets 15 7,5
8517 19 - - Other:
8517 19 10 - - - Videophones 22 14
8517 19 90 - - - Other 15 7,5
- Facsimile machines and teleprinters :
8517 21 00 - - Facsimile machines 15 7,5
8517 22 00 - - Teleprinters 15 7,5
8517 30 00 - Telephonic or telegraphic switchingpgaratus 15 7,5
CN subheading Description Rate of duty
Autonom | Conventi
ous onal

" Annex | to Council Regulation (EEC) No. 2658/87amsended by Commission Regulation No.
1734/96. See Exhibit TPKM-5.
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9009 Photocopying apparatus incorporating an optidssystem
or of the contact type and thermo-copying apparatus
- Electrostatic photocopying apparatus:

9009 11 00 - - Operating by reproducing the origindmage directly 18 6,5
onto the copy (direct process)
9009 12 00 - - Operating by reproducing the origindmage via an 18 6,5

intermediate onto the copy (indirect process)
- Other photocopying apparatus:

9009 21 00 - - Incorporating an optical system 18 6,5
9009 22 - - Of the contact type:

9009 22 10 - - - Blueprinters and diazocopiers 15 3,8
9009 22 90 - - - Other 15 3,8
9009 30 00 - Thermo-copying apparatus 15 3,6

116. On 31 October 2008, the EC published CommisBiegulation (EC) No. 1031/2008
amending Annex | to Council Regulation (EEC) No52@7 for the year 2008.

117. Commission Regulation (EC) No0.1031/2008 caomdirthe changes in the CN already
included for the first time by Commission Regulatido. 1549/2006 of 17 October 2006
as part of the HS 2007 implementation into the EC.

118. As a result of the introduction of HS 2007adiag 8443 was amended and its scope was
broadened such as to include all printers, copyiaghines, and facsimile machines, as
well as multifunctional machines. Heading 9009 ogler exists and the above products
therefore no longer fall under heading 8471.

119. HS heading 8443 is structured as follows:

84.43 Printing machinery used for printing by meansof plates, cylinders and other printing
components of heading 84.42; other printers, copygnmachines and facsimile machines,
whether or not combined; parts and accessories theof

- Printing machinery used for printing by means pbétes, cylinders and other printing
components of heading 84.42:

8443.11 -- Offset printing machinery, reel-feed

8443.12 -- Offset printing machinery, sheet-fediceftype (using sheets with one side not exceeding
22 cm and the other side not exceeding 36 cm initii@ded state)

8443.13 -- Other offset printing machinery

8443.14 -- Letterpress printing machinery, reel f2dluding flexographic printing

8843.15 -- Letterpress printing machinery, othantheel fed, excluding flexographic printing

8443.16 -- flexographic printing machinery

8443.17 -- Gravure printing machinery

8443.19 -- Other

Other printers, copying machines and facsimiéehines, whether or not combined

8443.31 -- Machines which perform two or more of flunctions of printing, copying or facsimile
transmission, capable of connecting to an autondatia-processing machine or to a network
8443.32 -- Other, capable of connecting to an aat@nalata processing machine or to a network
8443.39 | -- Other
- Parts and accessories
8443.91 | -- Parts and accessories of printing machinery usegrinting by means of plates, cylind:

2 Commission Regulation (EC) No. 1031/2008. See lfixAiPKM-21.
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and other printing components of heading 84.42

8443.99 -- Other

120. The EC has defined, as far as MFMs are coadefHS subheading 8443.31) further
categories at eight-digit level with the followiagplicable duty rate:

- Other printers, copying machines and facsimilechines, whether or notDuty rate
combined:

8443.31 -- Machines which perform two or more af fhinctions of printing, copying
or facsimile transmission, capable of connectingato automatic datg-
processing machine or to a network

8443.31.10 --- Machines performing the functions@pying and facsimile transmissiond
whether or not with a printing function, with a ¢opg speed not exceedirlg
12 monochrome pages per minute

--- Other:

8443.31.91 ---- Machine performing a copying fuostiby scanning the original ands
printing the copies by means of an electrostaiitt gngine

8443.31.99 ---- Other 0

121. The EC has introduced a further distinctiotwben the different types of MFMs
incorporating an electrostatic print engine:

- MFMs which perform a fax function are subjectfd customs duty in case they
are able to copy more than 12 monochrome pagesipete.

- MFMs which perform a fax function are subjectOi» customs duty if they are
able to copy 12 or less monochrome pages per minute

- All MFMs which do not incorporate a fax functi@me subject to 6% customs
duty and this irrespective of their copying speed.
Il ARGUMENTS

A. Avrticle |l of the GATT 1994: General Principles

1. The EC shall accord treatment to the products aissue no less favourable than that
provided for in its Schedule

122.  Article Il:1(a) of the GATT 1994 contains angeal prohibition of according treatment
less favourable to imports of products from theeotltontracting parties than that
provided for in a WTO Member’s schedule. Articlel{b) prohibits a specific kind of
practice that is inconsistent with paragraph (&gt tis, the application of ordinary
customs duties in excess of those set forth anddg®d in the schedule.

123. In order to comply with the commitments undkeh as a signatory to the ITA, the EC
modified its Schedul& committing itself to accord duty-free treatmenttie products as
described in Attachments A and B to the ITA, indhgdl inter alia, the products at issue
(FPDs, STBs and MFMs). Pursuant to Articles Il:14ayl (b) of the GATT 1994, the EC

B \WT/Let/156. See Exhibit TPKM-2.
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124.

125.

126.

127.

128.

must therefore refrain from according treatmens fasourable than that provided for in
its Schedule and, in particular, from imposing angtoms duties on these products.

TPKM submits that the EC accords, through rtreasures at issue, treatment to the
products at issue that is less favourable than phatided for in the EC Schedule.
Specifically, the EC currently imposes customsetutin certain FPDs, STBs and MFMs
through the measures at issue instead of applyiny-fleke treatment on these as
provided for in the EC Schedule. For certain FRbs,EC makes the granting of a zero
tariff upon importation subject to terms, conditcend qualifications not set forth in the
EC Schedule. The EC thus violates its obligationden Articles Il:1(a) and (b) of the
GATT 1994.

INEC — Chicken Cuts (Brazjljhe Panel had to deal with a similar questionottsidered
that in determining whether or not the measuressate are inconsistent with Article
Il:1(a) and Article 11:1(b) of the GATT 1994, thelfowing must be ascertained: (a) the
treatment accorded to the products at issue umdeEC Schedule; (b) the treatment
accorded to the products at issue under the measiréssue and (c) whether the
measures at issue result in less favourable tredtthan that provided for in the EC
Schedule and more specifically, whether those nmeasesult in the imposition of duties
and conditions on the products at issue in excdésthase provided for in the EC
Schedul€?

In the view of TPKM, the central element iattthe products at issue are covered by the
tariff concessions referred to in the EC Schedlite key issue therefore revolves around
the interpretation of the tariff concessions conedr In that respect, before analyzing it
for each product at issue in particular, we wiltle following section, as a preliminary
point, describe how TPKM considers that the intetadion of the relevant concessions
within the EC Schedule should be made.

This dispute is not about customs classificakiut about tariff treatment as indicated by
the title of this dispute, namely “tariff treatmeoit certain IT products”. The Panel is
asked to decide on the scope of the EC tariff cegsioas and whether or not the EC
measures at issue have resulted in an undue liontat such scope. The Panel is as such
not concerned with the question whether the classibn adopted by the EC is correct or
not. What is important is the tariff which appl&s a result of such classification decision.
Therefore, customs classification rules may cetdie helpful but can never be decisive
for the above analysis. Indeed, customs classificatules have a different objective,
namely to arrive at a uniform, harmonized, clasatibn of all possible products and
commodities. In order to achieve this, customssdiiagtion rules sometimes sacrifice
accuracy in favour of expediency.

The most obvious example of the above is G} Bhich classifies products under the
heading with the highest heading number among tlpmtentially applicable. Such
arbitrary methodology is completely inappropriataletermine the precise scope of tariff
concessions negotiated in the WTO. Therefore, ifilestton measures based on the
application of GIR 3(c) should be treated with tienost care and suspicion in the
context of the present dispute.

" Panel ReportEC — Chicken Cuts (Brazjlpara. 7.65.
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2.

129.

130.

131.

132.

133.

Interpretation of the EC Schedule: Application & the principles of treaty
interpretation as contained in theVienna Convention on the Law of Treaties

(1) General

Pursuant to Article 11:2 of the WTO Agreemeaht Agreements contained in its Annexes,
including the GATT 1994, are integral parts of iNgO Agreement. Article II:7 of the
GATT 1994 provides that the schedules annexedddS!TT 1994 are made an integral
part of the GATT 1994. In other words, the cona@ssiprovided for in such schedules
are part of the terms of the treaty, namely the GAD94” Therefore, on the basis of
Article II:7 of the GATT 1994 and Article 11:2 ofhe WTO Agreement, concessions
contained in the EC Schedule are treaty terms ef GWTT 1994 and of the WTO
Agreement. The content of the EC Schedule musthibunsidered treaty language.

In terms of interpretation of treaties, TPKégtalls that Article 3.2 of the DSU lays down
the rules for interpreting the terms containechim tovered agreements. Article 3.2 states
that the Members recognize that the dispute settieraystem of the WTO “serves to
preserve the rights and obligations of Members uride covered agreements, atad
clarify the existing provisions of those agreemémtgccordance with customary rules of
interpretation of public international law.” (emphasis added).

In other words, pursuant to Article 3.2 of D8U, the GATT 1994 and other covered
agreements must be clarified or interpreted in Vifith customary rules of interpretation
of public international law. In this regard, itill-established in the WTO jurisprudence
that Articles 31 and 32 of th¥ienna Conventioron the Law of Treaties (“Vienna
Convention”) codify “customary rules of interpretation of publioternational law”
within the meaning of Article 3.2 of the DS®. These provisions comprise the legal
framework within which any interpretative exerciselanguage contained in the WTO
covered agreements must take place.

Given that the EC Schedule is an integral parthe GATT 1994 and of the WTO
Agreement and thus constitutes treaty languagecaheent of the concessions included
in the EC Schedule must therefore be interpretegt@ordance with Articles 31 and 32 of
the Vienna Conventiaff

Article 31 of th&/ienna Conventioneads as follows:

1. ATreaty shall be interpreted in good faith at@rdance with the ordinary meaning to be
given to the terms of the treaty in their contend &n the light of its object and purpose.

2. The context for the purpose of the interpretatba treaty shall comprise, in addition to
the text, including its preamble and annexes:
a. any agreement relating to the treaty which waderbetween all the parties in
connection with the conclusion of the treaty;
b. any instrument which was made by one or morégsain connection with the

S Appellate Body ReporEC — Computer Equipmerpara. 84.
® Seejnter alia, Appellate Body Report)S — Gasolingpara. 17; Appellate Body Repoindia —

Patents (US)para. 45; Appellate Body Repot)S — Shrimppara. 114.

" Panel ReportC — Bananas IlI (Article 21.5 — Ecuador,Ipara. 7.410.
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134.

135.

136.

137.

conclusion of the treaty and accepted by the ofisties as an instrument
related to the treaty.

3. There shall be taken into account, together thighcontext:
a. any subsequent agreement between the parteslieg the interpretation of the
treaty or the application of its provisions;
b. any subsequent practice in the application eftteaty which establishes the
agreement of the parties regarding its interpratati
c. any relevant rules of international law appliealm the relations between the
parties.

4. A special meaning shall be given to a termis gstablished that the parties so intended.

Article 32 of th&/ienna Conventioneads as follows:

Recourse may be had to supplementary means opiiatation, including the preparatory
work of the treaty and the circumstances of itsctgsion, in order to confirm the
meaning resulting from the application of article 8r to determine the meaning when
the interpretation according to article 31:

a. leaves the meaning ambiguous or obscure; or
b. leads to a result which is manifestly absurdroeasonable

In a first section, TPKM will briefly addresmch of the elements of interpretation as
referred to in theVienna Conventianin a second section, TPKM will in particular
examine the status of the Harmonized System.

(2) Interpretation elements under the Vienna Cotigan

® Ordinary meaning (Article 31(1) of the Viennai@ention)

InUS - Shrimpthe Appellate Body clarified that treaty interfatéon must begin with,
and focus upon the text of the particular provisiorbe interpreted. It is in the words
constituting the text of the particular provisioaad in their context, that the object and
purpose of the state parties to the treaty musttie sought®

In the present case, TPKM will thus start wiith analysis of the ordinary meaning of the
concessions. As underlined by the Appellate Bodhctionaries are a useful starting
point for the analysis of ordinary meaning of aatyeterm, but they are not necessarily
dispositive. The ordinary meaning of a treaty tenust be ascertained according to the
particular circumstances of each case. Importathtéyordinary meaning of a treaty term
must be seen in the light of the intention of thetips as expressed in the words used by
them against the light of the surrounding circumsés”’® The analysis of the ordinary
meaning below may thus include, in addition to #malysis of the definitions of the
terms being examined in various dictionaries, aalyeis in the light of the surrounding
circumstances of this case.

(i) Context (Article 31(1) and Article 31(2) ofelVienna Convention)

8 Appellate Body Report)S — Shrimppara. 114.
9 Appellate Body ReporEC — Chicken Cuigara. 175.
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138.

139.

140.

141.

142.

143.

144.

As part of the analysis under Article 31 of Wienna ConventignTPKM will also
analyse the “context” as defined in Article 31(I)daArticle 31(2) of theVienna
Convention

The chapeau of Article 31(2) of tiienna Conventioindicates that the text of the treaty,
the terms of which are being interpreted, includisgpreamble and annexes, qualifies as
“context” under Article 31(2) of theienna ConventianrAccording to the Appellate Body
in EC — Chicken Cutsthe context consists of the immediate as welthas broader
context of the terms to be interpreted: the immted@ntext is the other terms of the
product description contained in the tariff headmgissue and the broader context
includes the other tariff headings in the relevampter of the Member’s Schedule, as
well as other WTO Member Scheduf8sTPKM will thus start the analysis of the
“context” by analyzing the text of the treaty ifseéhcluding the other terms of the
product description contained in the tariff headirad issue as well as the other tariff
headings in the relevant chapter of the EC Schedule

(i) Elements that must be taken into account thgewith the context: subsequent
practice (Article 31(3) of the Vienna Convention)

Subsequent agreements, practice or rulesthave examined together with the context
to the extent that they are covered by Article Y&)@b) or (c) of the/ienna Conventian

Of specific relevance in this case is Arti8IK3)(b) which provides that shall be taken
into account together with the context “any subsatiypractice in the application of the
treaty which establishes the agreement of thegsaréigarding its interpretation.”

InUS — Gamblingthe Appellate Body clarified that in order to tiffyaas subsequent
practice within the meaning of Article 31(3)(b) thie Vienna Conventign(i) there must
be a common, consistent and discernible patteattsfor pronouncements and (i) these
acts or pronouncements must imply agreement onirttegpretation of the relevant
provisions>

(iv) Object and Purpose (Article 31(1) of the Viar@onvention)

According to Article 31(1) of théienna Conventigna treaty must be interpreted in the
light of its object and purpose. The term “its abjand purpose” makes it clear that the
starting point for ascertaining “object and purgossethe treaty itself in its entirefy.
Since the concessions contained in the EC Schedel&reaty terms of the GATT 1994
and the WTO Agreement, it is necessary to exantiaeobject and purpose of the WTO
Agreement and the GATT 1994.

As noted by the PanelBC — Chicken Cuts (Brazjl)
“the object and purpose of the WTO Agreement candeduced from the

preambles of the WTO Agreement and of the Agreesnanhexed thereto. The
preamble of the WTO Agreement states that one ef phrposes of the

8 Appellate Body ReporEC- Chicken Cutspara. 193.
81 Appellate Body Report)S — Gamblingpara. 192.
82 Appellate Body ReporEC — Chicken Cufgara. 238.
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146.

147.

148.

149.

Agreement is to 'expand [...] trade in goods and ises!. It also states that
Members should contribute to the above-mentiongzhesion 'by entering into
reciprocal and mutually advantageous arrangemdngsteld to the substantial
reduction of tariffs and other barriers to trad&”.

In that same dispute, the Panel also underlingd‘tiie security and predictability of the
reciprocal and advantageous arrangements diregttte tsubstantial reduction of tariffs
and other trade barriers to trade” is an object@ngose of the WTO Agreement as well
as of the GATT 199%

There appear to be two elements: on the omé, llae objective of “substantial reduction
of tariffs and other barriers to trade” which is be achieved through “mutually
advantageous arrangements”, and on the other hHhadpbjective of “security and
predictability” of such reciprocal and advantageatrangements.

For each of the products at issue, TPKM willlgse the object and purpose in the light
of the above-mentioned principles.

()] Supplementary Means of Interpretation (Arti8®of the Vienna Convention)

The means of interpretation listed in Articl2 of the Vienna Conventionare
supplementary means to be resorted to when intatjme in the light of Article 31
leaves the meaning of a treaty provision ambigususbscure, or, in order to confirm the
meaning resulting from the application of the iptetation methods listed in Article $1.
TPKM'’s analysis of the various concessions beloWthérefore include the examination
of such supplementary means of interpretation.

Regarding the scope of supplementary mearnstafpretation to which an interpreter
may have recourse under Article 32 of tienna Conventigrthe Appellate Body stated
that Article 32 of theVienna Conventiondoes not define it exhaustively and thus that an
interpreter has a certaflexibility in considering relevant supplementary means irvangi
case so as to assist in ascertaining the commemtiohs of the partie¥.As such,
“supplementary means of interpretation” include pineparatory work of the treaty and
the circumstances of its conclusion, but are moitdid to these elements. They may also
include other elements to the extent that they wameful to determine the common
intentions of the parties.

3 Other interpretative element relevant in thipdte - the Harmonized System

The concessions at stake in this dispute haea made on the basis of the Harmonized
System 1998 in accordance with the commitments made in the®fiis therefore
appropriate to examine the relevance, if any, eftis for the purpose of interpreting the

8 panel ReportEC — Chicken Cuts(Brazjlpara. 7.318. See also Panel Ref®@,— Bananas Il

(Article 21.5 — Ecuador I|)para. 7.431 and Panel Rep@hina — Auto Partsparas. 7.699-7.770.

8 panel ReportEC — Chicken Cuts (Brazjlpara. 7.318.
8 Appellate Body Report=C — Chicken Cutspar. 282. See also, Panel Rep@tijna — Auto-

Parts para. 7.724.

8 Appellate Body ReporEC — Chicken Cufgara. 283.
8" See WT/Let/156. See Exhibit TPKM-2.
8 See ITA, point 2 (a) and Annex, para. 1.
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151.

152.

153.

154.

1565.

156.

concessions concerned in this case. In the paragtagdow, TPKM will first describe the
HS, and second, address the issue of the relevahdbe HS in interpreting the
concessions contained in the EC Schedule.

a) Description of the Harmonized System

The Harmonized Commodity Description and CgdBystem, which is generally
referred to as the “Harmonized System” or the “H§"a multipurpose international
product nomenclature developed by the World CustOnggnization (“WCO”).

The HS is a structured nomenclature. The Hi$pcises around 1,200 headings which are
grouped in 96 chapters, the latter being themseluesiged in 21 sections. Each heading
of the HS is identified by a 4-digit code, the ffitwo digits of which indicate the chapter
which the heading belongs to, while the latter tigits indicate the position of the
heading in the chapter. In addition, most of thediegs are further subdivided into
subheadings which are identified by a six-digit@ofihe HS comprises in total around
5,000 commodity groups which are identified by»adipit code.

WCO Members are not prevented from establistinbdivisions classifying goods
beyond the level of the HS, provided that any ssughdivision is added and coded at a
level beyond that of the six-digit numerical cddén the EC, this is achieved through
subheadings to the Combined Nomenclature or “Chhaathings” which are defined at
eight digit level. The first six digits are the @dumbers relating to the headings and
subheadings of the HS. The seventh and eighthsdiditch appear in the CN identify the
CN subheadings.

1|2 HS chapter
112 |3 |4 HS heading
112 |3 |4 |5 6 HS subheading
112 |3 |4 |5 6 7 8 CN subheading

When a heading or subheading of the HS isfurther subdivided for Community
purposes, the seventh and eighth digits are ‘00'.

The HS is arranged in a legal and logicaksting, and is supported by well-defined rules
to achieve uniform classification. The structurdhs# HS is as follows. It comprises: six
General Rules for the Interpretation of the HS RG| Section and Chapter Notes and
the list of headings arranged systematically antlerer necessary, subdivided into
subheadings.

The HS is used by more than 190 countrieseandomies as a basis of their customs
tariffs and for the collection of international deastatistics. The EC became a contracting
party to the HS on 22 September 1987. The UnitateStand Japan are also contracting
parties to the HS, however, TPKM is not a contragparty to the HS.

The HS entered into force on 1 January 1988,has since been amended four times
since 1988 in order to take account of changeserhrtology or in patterns of
international trade. The first amendment took plac&992, the second one in 1996, the

89 Hs, Article 3(3). See Exhibit TPKM-6.
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157.

158.

159.

160.

161.

162.

third one in 2002 and the last one in 2007. As chadbove, the concessions made
pursuant to the ITA by the EC are based on the $86.1

The HS is governed by the International Cotisanon the Harmonized Commodity

Description and Coding System (the “HS ConventioAfcording to the HS Convention,

“Harmonized System” is “the Nomenclature compristhg headings and subheadings
and their related numerical codes, the Sectionptéhaand Subheading Notes and the
General Rules for the Interpretation of the B¥S'Pursuant to Article 3.1 of the HS

Convention, the contracting parties must use thehet&lings and subheadings at the 6-
digit level without modification, apply the GIR anall the Section, Chapter and

Subheading Notes and not modify the scope of thetid®es, Chapters, headings or

subheadings of the HS and must follow the numesegluence of the HS.

The HS Convention provides that, in ordemtsuee the uniform interpretation of the HS,
the WCO may issue explanatory notes (“HSEN”) aramksification opinions (“WCO
Opinions”). However, these HSEN and WCO Opinioresrast part of the HS itself. They
are only “guides to the interpretation of the H&tare thus not legally binding.

According to Article 7(1)(b) of the HS Conviemt it is the Harmonized System
Committee (the “HS Committee” or the “HSC”) whickeals with the preparation of
HSEN and WCO opinion¥.Indeed, the HSC has among its functions the pagiparof
HSEN, WCO Opinions and other advice as guidesdadrterpretation of the HS.

The HSC meets twice a year. In the HSC, eadifracting party has the right to one
vote?? Decisions in the HSC are taken by a simple majasitthe votes cast by the
Members of the Committ€d.

Decisions concerning the interpretation angliegtion of the HS, such as classification
decisions and amendments to the HSEN or to the €ondipm of WCO Opinions are
deemed approved by the WCO Council if, not latemtthe end of the second month
following the month during which the session of tH8C which approved them was
closed, no contracting party has notified the SacyeGeneral that it requests that such
matter be referred to the WCO Couriéiln other words, decisions taken by the HSC are
adopted by a simple majority but only become efffectwo months after the approval by
that Committee if no “reservation” has been madaryWCO Member.

In other words, any contracting party thatgises with a classification decision or an
amendment to HSEN that has been voted by the HSC emter a “reservation”, by
requesting the Secretary General that the mattezfbeared either to the WCO Council or
directly back to the HSC for re-examination at riesxt sessiof; In such a case, the
decision or amendment to an HSEN will not beconfectfre even though it has been
voted by the HSC.

O Hs, Article 1 (a).

1 Hs, Article 7.1(b).

92 Hs, Article 6(4).

% Rules of Procedure of the HSC, Rule 19.

9 Hs, Article 8 and Rules of Procedure of the HSTeR0.

% See Council Decision No. 298 on the “ProcedureRierexamination of Certain Matters by the

Harmonized System Committee”.
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164.

165.

166.

167.

168.

In case the matter is referred to WCO Couritile Council shall approve such
explanatory Notes, Classification Opinions, othgdviee or recommendations, unless any
Council Member which is a Contracting Party to t@ignvention requests that they be

referred in whole or part to the Committee for xesaination”?°

Finally, The ECJ has stated in its case laat, thven though they are not normally
binding in EC law, HSEN and WCO Opinions are impattaids in the interpretation of

the CCT? Nevertheless, the ECJ has also found that an ietatjpn of the HS approved

by the WCO Council is binding on the EC when iteefs general practice followed by
the EC member States, unless it is incompatiblé lie wording of the heading

concerned or goes manifestly beyond the discretimferred on the WC&.

b) Relevance of the HS for the interpretation ef BC Schedule

In EC — Chicken Cuts (Brazjlthe Panel considered that the HS was relevatieo
interpretation of concessions contained in the EBe8ule. This has been confirmed on
appeal by the Appellate Body which stated thatohsidered that “the Harmonized
System is relevant for purposes of interpretingfteommitments in the WTO Members’
Schedules®’

More recently, the Appellate Body H&fd

\14

“The negotiators of the WTO Agreement used the Haimed System as thg
basis for negotiating Members' Schedules of Commessand included expres
references to the Harmonized System in certainredvagreements for purposes
of defining product coverage of those agreementspecific provisions thereof
It follows that the Harmonized System is contextgarposes of interpreting thg
covered agreements, in particular for the clasgifim of products undef
Schedules of Concessions and for defining the miodoverage of certain
covered agreements.”

[2)

D

The Appellate Body also held tat

“Thus, for a particular provision, agreement ortriasient to serve as relevant
context in any given situation, it must not onli faithin the scope of the forma
boundaries identified in Article 31(2), it must @lbave some pertinence to the
language being interpreted that renders it capableelping the interpreter t
determine the meaning of such language.”

Therefore, existing case-law confirms that Ittt is also relevant for the purposes of
interpreting and clarifying the meaning and scogethe terms contained in the

% Hs, Article 8(3).
9 Case C-396/0)FDS BV v Inspecteur der Belastingdienst - Douéstddt Rotterdam[2004]

ECR 1-8439, para. 28 attached as Exhibit TPKM-37as€ 14-70,Deutsche Bakels, GmbH v
Oberfinanzdirektion Minchefl1970] ECR 1001, paras 9-10, attached as ExhiPKNI-38. .

% Case C-233/88, Gijgan de Kolk — Douane Expéditeur BV v Inspecteurldeoerrechten en

Accijnzen [1990] ECR I-265, para. 9. See Exhibit TPKM-7.

% Appellate Body ReporEC — Chicken Cufsara. 199.
199 Appellate Body ReporChina — Auto partspara. 149.
101 Appellate Body ReporChina — Auto partspara. 151.
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170.

171.

1.

172.

173.

174.

concessions which are being examined in the presmet

However, it is important to note that the k&I, according to the definition which is
included in the HS Conventidff only comprises (i) the headings and subheadinds an
their related numerical codes, (ii) the Sectiona@hr and Subheading Notes and (iii) the
GIR of the HS. Explanatory notes and classificatpmions are not part of the HS itself.
As a result, the Panel should be very cautious whelewing explanatory notes (HSEN)
or classification opinions (WCO Opinion) in the taxt of the interpretation of the
concessions, and should give only minor importaifcany, to such notes and opinions.
In particular, HSEN and WCO opinions should not taken into account for the
interpretation of the concessions if they are iststent with the wording of the HS itself.

Finally, it should be noted that the concessithat we are looking at in this case have
been made pursuant to the ITA and are based oil#d996. Therefore, within the
above limits, it is the HS 1996 that is relevanttfee purposes of the interpretation of the
concessions that are being examined.

The HS has been updated and modified twiceesi®96: in 2002 and 2007. While
subsequent versions of the HS may be useful tarooiifie correct interpretation of the
tariff concessions as “supplementary means of pnégaition” pursuant to Article 32 of
the Vienna Conventignthey cannot be used such as to modify the scépkeotariff
concessions. This is particularly true in the pnésmse where TPKM is not a WCO
Member, and by acceding to the ITA, it only expegkat the time its acceptance of the
use of the HS 1996. That acceptance cannot bedithplextended to any subsequent
version of the HS.

By Imposing Customs Duties on Certain FPDs, theC is Violating Articles 1l:1(a)

and Articles Il:1(b) of the GATT 1994

Treatment of the products at issue

This claim concerns the treatment given byB@eto imports of certain FPDs. Through
the challenged measures which are described is.p88289, the EC is imposing customs
duties on certain FPDs, instead of providing dugeftreatment as required by the EC
Schedule.

In light of the above, TPKM considers thatdtanmerce has been accorded treatment
less favourable than that provided in the EC Scleedund that ordinary customs duties,
or other duties and charges, in excess of thoséosbtin the EC Schedule have been
applied to FPDs, inconsistent with the obligatiofshe EC and its member States under
Articles Il:1(a) and II:1(b) of the GATT 1994. Theeasures at issue nullify or impair,
within the meaning of Article XXIII of the GATT 199 benefits accruing, directly or
indirectly, to TPKM.

Q) Treatment in the EC Schedule

Two concessions are relevant as far as FRDsoarcerned.

02Hs, Article 1.
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175. The first concession on “flat panel displayides” has been made by the EC in its
Schedule in accordance with Attachment B to the'{¥as follows:
“With respect to any product described in or fotadhment B to the Annex to the
Ministerial Declaration on Trade Information Tewlogy Products
(WT/MIN(96)/16), to the extent not specifically pided for in this Schedule, the
customs duties on such product, as well as any atliges and charges of any
kind ... shall be bound and eliminated, as set fuortharagraph 2(a) of the Annex
to the Declaration, wherever the product is clasdif
176. Flat panel display devices were included itm&tment B of the ITA. The Schedule also
contains a list stating where the EC classified §RiD the time it made the ITA
concession, as follows:’
Description HS
Flat panel display devices (including LCD, Elecir84716090, 84733010, 84733090, 85312030,
Luminescence, Plasma, Vacuum-Fluorescence and p®8&312051, 85312059, 85312080, 85318030,
technologies) for products falling within this agneent,| 85319010, 85319030, 90138011, 90138019,

and parts thereof

90138030, 90139010

177. Second, the EC Schedule contains the followimgcession with respect to “input or
output units” of ADP machines under tariff line 8460.90: 0%.
HS96 Description Base | Bound | Implem | Present | INR | Concessio| Earli | OD
rate rate entatio | concessio n first er Cs
n n incorpora | INRs
establishe tedin a
d GATT
Schedule

8471 Automatic datar

processing  machings

and units  thereof

magnetic or optical

readers, machines for

transcribing data ontp

data media in coded

form and machines fof

processing such data,

not elsewhere specified

or included
8471.60 - Input or output units,

whether or not

containing storage units

in the same housing

-- Other
8471 60 40 --- Printers 2 0.0 1999 WT/Let 0.(
8471 60 50 --- Keyboards 2 0.0 1999 WT/Let 0.0
84716090 | --- Other 2 0.0 1999 WT/Let 0.0

178.  With respect to both concessions, the appédagatment is duty-free.

103 \WT/Let/156. See TPKM-2.
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182.

(2) Treatment under the measures at issue

The EC imposes on certain FPDs a 14% custartyshy classifying them under CN
subheading 8528.21.90 (that has become CN sublge&8®8.59.90 as of 1 January
2007 with the implementation of the HS 2007) by nseaf Commission Regulation (EC)
No. 634/2005, Commission Regulation (EC) No. 21@0E, EN 2008/C 133/01 as well
as Council Regulation (EEC) No. 2658/87 as lastrated. These are the measures at
issue.

The EC justifies that classification on theuyrd that those FPDs have certain features,
including DVI or other connectors, which enablenth® receive or display signals both
from an ADP machine and other sources, such assedalcircuit television system, a
DVD player, a digital camera or a camcorder. A®sult, the EC concludes that those
FPDs would not be of a kind solely or principallsed with an ADP system. Therefore,
such FPDs are excluded from the zero tariff raeni©N subheading 8471.60.86As
shown below, the EC has repeatedly emphasized-flas can only be classified under
heading 8471 on the condition that they are capabbcepting a signainly from an
ADP machine?®

With the implementation of the HS 2007, alDSRwill be classified under Heading 8528

and excluded from Heading 8471. Products classfiediously under CN subheading

8528.21.90 are now classified under CN subheadi2$.59.90 and products classified

under CN subheading 8471.60.80 are now classifieleuCN subheading 8528.51.00.

The analysis below refers to the headings applcablthe time the concessions were
made by the EC (i.e., before 1 January 2007). &hle tbelow reproduces the correlation
of CN subheadings applicable to the product corezkturing the relevant period:

Until 31 December 1 January 2006 to 31 1 January 2007 to present
2005 December 2006

8471.60.90 8471.60.80 8528.51.00

8528.21.90 8528.21.90 8528.59.90

It should however be noted that the principlesked by the EC to exclude FPDs from
the 0% customs duty before or after the implemamtahe HS 2007 are the same. FPDs
concerned in this dispute are excluded from the t@%f subheading if they can
reproduce signals from a source other than an ABEhine, also under the EC measures
applicable after 1 January 2007.

104CN subheading 8471.60.80 applied as from 1 Jan2@®6. The equivalent CN subheading
applicable until 31 December 2005 was CN subheadiiTg..60.90.
15 CNEN of the European Communities, 2008/C 133/01,30133, 30.05.2008, pp. 352-3. See

TPKM-23.
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183.

184.

185.

186.

187.

Council Regulation (EC) No. 493/2085temporarily suspended the application of
customs duties on certain FPDs until 31 Decemb&620he duty suspension was
prolonged until 31 December 2008 by Council Regmtat(EC) No. 301/2007%
However, such suspension is temporary and conditiand may be terminated
unilaterally as soon as the EC considers that ¢melitions for its continuation are no
longer fulfilled. The duty suspension actually egpi on 31 December 2008. The EC
Commission has forwarded a proposal to grant adursuspension to the EU Courtéfl.
However, there are various types of FPDs that daliside the scope of the duty
suspension and are therefore subject to paymentstdms duties.

3) Treatment under the measures at issue isdgssifable than the treatment in the
EC Schedule

In its Schedule, the EC bound duty-free tariffatment for all imports of flat panel

displays devices and input or output units of AD&chines. By imposing a 14% customs
duty on the products at issue, the EC accordsadntemt that is clearly less favourable
than the treatment of the EC Schedule. The tempamaspension of the customs duties
does not lead to a different conclusion since ssoBpension is temporary and
conditional. In addition, there are various typé$-BDs which fall outside of the scope
of the duty suspension and therefore remain sutjemistoms duty.

The Panel will have to determine the scop®fconcessions at stake. In TPKM's view,
the EC’s exclusion of certain FPDs from classifmatunder heading 8471 or any other
applicable heading subject to a zero tariff, sushhaading 8531 or heading 9013,
constitutes treatment less favourable than thatiged for in the EC Schedule. More
concretely, the question at issue is whether FPIIis eertain connectors, such as DVI,
enabling them to receive signals both from an AD&inme and from other sources,
would preclude them from duty-free treatment asigeh by the EC Schedule.

TPKM submits that those FPDs classified urdsding 8528 by the EC measures at
issue are to be considered as “flat panel dispbajces” covered by Attachment B of the
ITA as incorporated in the EC schedule, and arenamy cases also covered by the
concession on “input or output units” of ADP mamgs under heading 8471. Therefore,
they must be granted duty-free treatment in accmelavith the EC Schedule. It follows
that the EC violates its obligations under Artitll®f the GATT 1994 in excluding from
the coverage of the zero tariff those FPDs capafoleceiving signals from both an ADP
machine and other sources.

Before analyzing the scope of the concessibiissue in accordance with the principles
of treaty interpretation included in thdenna ConventignTPKM first provides an
overview of the background of the measures at issneerning FPDs.

Background of the measures at issue

(2) Tariff classification

198 council Regulation (EC) No. 493/2005. See TPKM-25.
197 Council Regulation (EC) No. 301/2007. See TPKM-26.
198 please see paragraph 89.
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188. The summary below describes the gradual pscagspted by the EC to reclassify FPDs
under CN subheadings subject to duties, insteatddr the zero tariff resulting from the
relevant concessions of the EC contained in itee&ale. The process started first with
plasma FPDs. The principles followed by the EC eclassify plasma FPDs under
dutiable headings were then applied to LCD FPCa]itey to the measures concerned in
this dispute.

189. The tariff classification of plasma FPDs wiast fout on the agenda of the Customs Code
Committee meeting of April 2004?

190. In December 2003, the Customs Code Commitesed to classify plasma FPDs with a
DVI connector under heading 8528 The EC Commission took the view that plasma
FPDs with a DVI could reproduce signals from a sewther than an ADP machine. As a
result, they were excluded from heading 8471. Iheptwords, heading 8471 was
reserved for FPDs which coulahly reproduce signals from an ADP machine. This
classification measure was published in April 2@84Commission Regulation (EC) No.
754/2004'

191. Following the adoption of the classificati@gulation, Dutch Customs authorities took
the view that LCD FPDs with a DVI connector shoalgo be classified by analogy with
plasma FPDs under heading 8528. As a result, titeeNands terminated their consistent
practice of classifying LCD FPDs under heading 847122004 and reclassified LCD
FPDs under heading 8528 subject to a 14% tarifis Thange in practice was motivated
by reference to the reclassification of plasma FRflispted by the EC Commission.

192. The discrepancies between EC member Statéw itariff classification of LCD FPDs
obliged the EC Commission to put this item on tlgerala of the Customs Code
Committee April 2004 meeting, where no conclusiasweached"?

193. In July 2004, the Customs Code Committee adofite following “statement” that is
intended to clarify the classification of LCD FPDs:

“[ulnless an importer can demonstrate that a moistonly for use with an ADP
machine or to be used as an indicator panel (hga&%81), it has to be classified
in heading 85283

109 Customs Code Committee - Tariff and Statistical msaoclature Section

(Mechanical/Miscellaneouspgenda of the 31DMeeting of the Committee to be held from 28 ta\Béil
2003 Item 4.7 “Plasma monitors”. See Annex Exhibit T¥89.

110 customs Code Committee — Tariff and Statistical miénclature Section
(Mechanical/Miscellaneousxtract of the Minutes of the 32®eeting of the Committee held on 8 and 10
December 20030int 2.6. See Exhibit TPKM-40.

111 Commission Regulation (EC) No. 754/2004, of 21ilAp®04, concerning the classification of
certain goods in the Combined Nomenclature, OJ L2384.2004, p. 32. See Exhibit TPKM-41.

12 Customs Code Committee — Tariff and Statistical mioclature Section
(Mechanical/Miscellaneous Sectofpnclusions of the 340meeting of the Committee held from 19 to 21
April 2004 point 3.1. See Exhibit TPKM-42.

13" Customs Code Committee — Tariff and Statistical minclature Section
(Mechanical/Miscellaneous Sectojpnclusions of the 346meeting of the Committee held from 30 June
to 2 July 2004Item 3.16. See Exhibit TPKM-43.
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194.  The July 2004 Committee also agreed on ttesifieation of plasma FPDs with a slot-in
under heading 8528. Plasma FPDs with a slot-inocéynreproduce signals from an ADP
machine at the time of importation. However, areifsice board can be added after
importation to enable the FPD to reproduce sigfiala other sources. This measure was
published in December 2004 as item 4 of Commissiegulation (EC) No.
2147/2004*

195. Some EC member States did not follow the @ust€ode Committee’s Statement and
continued their existing practice of classifyingR®&PDs under CN subheadings subject
to a zero tariff. The Chairman of the Customs C@adenmittee had to remind all EC
member States during the September 2004 meetittgedustoms Code Committee that
the Statement should be implemented by all cusseutisorities:

“[a]ll MS were advised to make sure they follow tlee agreed in the 346th
meeting (see point 3.16}°

196. It is only after strong insistence from the E@mmission that some EC member States
such as the UK finally decided to change their firacand to start complying with the
Customs Code Committee’s Statement. The UK Custhatisorities published on their
website a Tariff Notice 13/04 which stated that LERPDs with a DVI connector would
be classified under heading 8528 and that headdid 8vas now limited to FPDs that
could only reproduce signals from an ADP machit&This classification would be
applicable as of 1 October 2004. The Tariff Noticeade it very clear that this
classification represented a change of UK clasgifio practice insofar as certain LCD
FPDs with a DVI connector were previously classifiecnder heading 8471 subject to a
zero tariff.

197. Moreover, the minutes of the Customs Code Cittewrmeeting held in November 2004
similarly demonstrate the strong opposition thatEC Commission faced in changing an
otherwise well-established tariff classificationagtice under heading 8471. The EC
Commission had to threaten EC member States wititiawlal measures to ensure that
they would change their classification practice:

“4. Invalidation of certain binding tariff informiain

Commission is preparing decisions invalidating mect BTlIs.

Following a lengthy debate on methodology in isguamd revoking/annulling
BTls, the chair took note of the views expressetle BTl sector will be
informed of the different methods, some of whickerseto conflict with the
jurisprudence of the ECJ and EC law.

5. Launching infringement procedures

14 Commission Regulation (EC) No. 2147/2004, of 16cé&weber 2004, concerning the
classification of certain goods in the Combined Mociature, OJ L 370, 17.12.2004, p.19. See TPKM-44.,

15 Customs Code Committee — Tariff and Statistical miénclature Section
(Mechanical/Miscellaneous Sectorfionclusions of the 380meeting of the Committee held on 20
September 20040int 3.7. See Exhibit TPKM-45.

1% HM Customs & Excise,Tariff Notice 13/04: Tariff Classification of LCD ditors
Incorporating a Digital Visual Interface (DVI) Coentor, attached as Exhibit TPKM-46.
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MS were advised that the Commission services vdillifdtiating infringement
procedures when MS do not act in accordance wilr thbligations under the
Treaty. This would include the case where one (orenMS) are found, in a
consistent manner, to maintain and/or issue incoB&ls.”™"’

198. In November 2004, Dutch Customs decided to@hadts classification practice again
from heading 8528 (14%) back to heading 8471 (H8ertain LCD FPDs with a DVI
connector would be classifiedtroactivelyagain under heading 8471. The new approach
was motivated by the loss of imports of LCD FPDshia Netherlands due to the fact that
they had been rerouted to other EC member Statdswbre still allowing customs
clearance under heading 8471. The Dutch Customsletgr expressly mentions, for
instance, Belgium. The Dutch Secretary of Finanweoanced that LCD FPDs with a
DVI connector fulfilling certain criteria would belassified under heading 8471. For all
practical purposes, Dutch Customs was revertingst@revious practice of classifying
LCD FPDs under heading 8471. The criteria appligd Dutch customs were the
following:

- The monitors are equal or smaller than 20 inatidrapprox. 4:3); (Wide screens
are excluded);

- No other connection than VGA and/or DVI. Audionoection is allowed,;

- No remote control available;

- No infra-red sensor on the monitor for a rematetol;

- No provisions allowing using the monitor as a TV video monitor after
importation, e.g. slot-in type;

- No provisions for channel selection or other simns which indicate the use as
TV or video monitor;

- The monitor should support VESA standards;

- The possibility to adjust the monitor.

- Monitors should not support the HDCP standard;

- The way how the monitors are presented in braghur

199. The discrepancies in the classification of LEEEDs and the refusal by some EC member
States to implement the Customs Code Committegitei®ent led the Committee to
adopt a separate classification measure for LCDg-HBDe Customs Code Committee
adopted in January 2005 a measure classifying LEDsFwith an S-video (Y/C)
connector under the heading 8528This is one of the measures challenged in this
dispute.

200. In February 2005, Germany published a natiéghqdlanatory Note to the Combined
Nomenclature classifying LCD FPDs of all sizes watibVI under the heading 847%.
German Customs reconfirmed that they supporteatitissification of LCD FPDs of all

7 Customs Code Committee - Tariff and Statistical m¥oclature Section

(Mechanical/Miscellaneous Secto€pnclusions of the 3%4meeting of the Committee held on 11 and 12
November 2004point 6 “Monitor Issue”. See Exhibit TPKM-47.

118 Douanenieuws (Customs Newsletter) of 22 Novemb8#A2See Exhibit TPKM-48.

19 Commission Regulation (EC) No. 634/2005.

120\/SF-Nachrichten of 25 February 2005 in: Vorsclernitammlung der Bundesfinanzverwaltung
N 22 2005. See Exhibit TPKM-49.
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sizes with a DVI under the heading 8471.

201. Dutch Customs published in July 2005 a RoyatrBe containing the criteria for
classification of LCD FPDs with a DVI connector endhe heading 847 The Decree
included the criteria that had already been annediirt November 2004 by the Secretary
of Finance.

202. The Customs Code Committee approved in Decer@b85 another classification
measure which classified a number of LCD FPDs uhéading 8528% This is one of
the measures challenged in this dispute.

203. The Dutch Royal Decree was officially revokega Decree of the State Secretary of
Finance of 21 April 2006 with retroactive effectaisl8 January 200862

204. The Customs Code Committee adopted duringetsting of 18 — 20 October 2006 a new
CNEN to CN subheading 8471.60.80 and CN subheadbg8.21.14 to 8528.21.90.
This CNEN clarified which FPDs must be classifiedler heading 8471 and which FPDs
must be classified under heading 8528. The EC Casiani emphasized again that
monitors of heading 8471 camly reproduce signals from the central processing amit
an ADP machine. This CNEN was published in the d¢ifi Journal of the European
Union on 30 December 2008, The CNEN was included in the consolidated versibn
the CNEN published in 2008° This consolidated CNEN is one of the measures
challenged in this dispute.

205. This CNEN was adopted to ensure the unifoassification of LCD FPDs following the
Appellate Body Report ifeC — Selected Customs Mattewhich confirmed the Panel
Report finding that:

“The tariff classification of liquid crystal disptamonitors with digital video
interface amounts to non-uniform administrationhwitthe meaning of Article
X:3(a) of the GATT 1994. Therefore, the Panel fiadgolation of Article X:3(a)
of the GATT 1994 with respect to the tariff clagsfion of liquid crystal display
monitors with digital video interfacé®®

206. The Panel had noted a possible discrepancyebat the requirement of “sole or
principal” use as a classification criterion in thegal reasoning of the LCD FPDs
regulations on the one hand, and the requiremant'éxclusive” use with an ADP
machine for a classification under heading 8471reagiired by the Customs Code
Committee’s statement on the other hand. The CN&ighed in December 2006 was
intended to clarify this issue to avoid any possibbn-uniform application. The CNEN

121 Douanerechten. Indeling van bepaalde LCD monitdnede gecombineerde nomenclatuur;
Besluit van 8 juli 2005, nr. CPP2005/1372M. SeeiBixiA PKM-50.

122 commission Regulation (EC) No. 2171/2005. See tixAiPKM-20.

12 Douanerechten. Indeling in de Goederennomenclatanrbepaalde LCD-monitoren; Besluit
van 21 April 2006, nr. CPP2006/915M . See ExhilfiKM-51.

124 Uniform Application of the CN, 2006/C 332/05, OJ0B C 332, 30.12.2006, p.7. See Exhibit
TPKM-24.

125 Explanatory Notes to the CN of the European Conitimsn OJ 2008 C 133, 30.05.2008, p.1.
See Exhibit TPKM-23.

126 panel ReportzC — Selected Customs Mattepsra. 7.3565.
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207.

208.

2009.

210.

211.

confirmed that a classification of an LCD FPDs amputer monitor subject to a zero
tariff was only possible where the monitor coaldy be used with a computer.

On 19 February 2009, the ECJ delivered iimguh Kamind?’. The case dealt with the
customs classification of FPDs using LCD technolagyere such FPDs are not for
exclusive use with ADP machines. The ECJ rejecteth@ arguments raised by the EC
Commission in favour of an interpretation which Wbexclude FPDs from heading 8471
where the FPDs could also be used with apparates ttan ADP machines.

The ECJ ruled that thediely or principally requirement in Note 5(B)(a) to Chapter 84
cannot be interpreted as precluding a classifinatioder Heading 8471 of all FPDs that
can display signals not only from an ADP machin¢ &lso from other sources. An
interpretation such as the one supported by themlssion cannot be accepted because
it would amend the scope of Note 5(B)(a) to Chagir This Note does not require
“exclusivé use with an ADP machine for a classification undeading 8471. The ECJ
also confirmed that any CNEN and HSEN that wouljline exclusive use with an ADP
machine for a classification under Heading 847ihapplicable, since it would modify
the scope of Note 5(B)(a) to Chapter 84. Finalg ECJ confirmed that the type of
connectors present on an FPD cannot be decisidetarmining the tariff classification
of FPDs. An FPD may include connectors such agi€eyiDVI, composite-video, or any
other connector that allows use with a device othan an ADP machine, and still be
classified under Heading 8471.

The ECJ, therefore, concluded that:

“classification of monitors such as those at issmethe main proceedings in
subheading 8471 60 90, as units of the kind usadcipally’ in an automatic data-
processing system within the meaning of Note 5(B{aChapter 84 of the CN is not
precluded on the sole ground that they are capdhiésplaying signals coming both
from an automatic data-processing machine and @ibver sources'™

(2) Duty suspension

In parallel with the discussions on the tarifssification of FPDs, the EC Commission
also considered the adoption of a duty suspensiocefitain LCD FPDs.

The EC Commission proposal to the EC Coungilains the background to this duty
suspension:

“A recent challenge is the classification of videonitors. Heading 8528 in the
CCT covers more than television sets. It is, moeeahe main heading for video
monitors. Classification outside that heading, deample in headings 8471 and
8531, requires that certain conditions, based gectibe and quantifiable data,
are met. With the current trend in industry, whetffeor consumer electronics,

127 Case C-376/07, Staatssecretaris van Financiérmir¢alnternational Logistics BV, judgment

of 19 February 2009, in particular paras 42 todifached as Exhibit TPKM-52.

128 Case C-376/07, Staatssecretaris van Financiérmiri¢alnternational Logistics BV, judgment

of 19 February 2009, para. 51. See Exhibit TPKM-52.
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212.

213.

214,

215.

to manufacture multi-purpose monitors, it is beammimpossible to determine,
by reference to simple technical characteristios,hain purpose of a particular
monitor. This is a trend recognised by the Commisservices, most Member
States and the relevant European Federation, EICHAS, most video monitors
(other than the cathode ray tube type) are likelpéd classified in heading 8528
under one of the codes associated with a 14% fadeity, even in those cases
where the monitors are actually imported or useer &nportation with personal
computers *?

The duty suspension which was published infdhm of Council Regulation (EC) No.
493/2008*° was applicable as of 1 January 2005 until 31 Déeen2006. The duty
suspension coveredrbnitors with a diagonal measurement of the scidef8.5 cm or
less and with an aspect ratio of 4:3 or 5under Tari¢*! code 8528.21.90.30. The duty
suspension was thus applicable to LCD FPDs of hfl"less.

Recital 3 of this Council Regulation acknowged that monitors of 19" or less were
indeed

“mainly used as output units of automatic data-pssing machines. Howevef,
such monitors are frequently also capable of rapriod) video images from 3
source other than an automatic data-processing inmemd therefore do not
meet the condition of being solely or principallyr fuse with such machines.
Such monitors are therefore not covered by the é&gent on trade in
information technology products.”

Although some monitors met the condition of beintgly or principally for use with an
automatic data processing machine, their classificaas computer monitors was
excluded only because they could not be used exelyswith a computer.

The duty suspension was prolonged by CoursjjuRation (EC) No. 301/2007 for the
time period from 1 January 2007 to 31 December 280Recital 4 of this Council
Regulation emphasises how the duty suspensiorofged because it is in the “interest of
the Community”:

“On consumer benefit grounds, to ensure rationatld@ment of production and
an expansion of consumption within the Community ao promote trade

between Member States and third countries, it théninterest of the Community
to extend the current autonomous duty suspensioneitain types of monitors

classified under CN subheading 8528 59 90 for ardthio years from 1 January
2007.”

The duty suspension which is applicable uh#@ end of 2008 has expired. The EC
Commission has forwarded a proposal to grant aduguspension to the EC Coutitil

129 proposal for a Council Regulation amending Annéx Regulation (EEC) No. 2658/87 on the

tariff and statistical nomenclature and on the Camr@ustoms Tariff (COM (2005) 2 final, 12.01.2005).
See Exhibit TPKM-53.

130 Council Regulation (EC) No. 493/2005 amending Anh® Regulation (EEC) No. 2658/87.
131 Eor further information on Taric code, please réfepara. 47. See TPKM-25.

132 Council Regulation No. 301/2007. See TPKM-26.

133please refer to para. 89 above concerning the EGn@ssion proposal for renewal.
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3.

216.

217.

218.

2109.

220.

The EC Schedule incorporates Attachment B to théTA which obliges the EC to
grant duty-free treatment to Flat Panel Display Deices for products falling within
the ITA

A number of previous WTO disputes touched ughenissue as to whether a Member’s
tariff treatment of a product at issue is consisteith its Schedule. Panéf$and the
Appellate Body*®in those disputes were usually requested to glavtiether specific
terms of the concessions contained in that Meml&&eisedule covered the products at
issue. For the purpose of resolving those dispptasls and the Appellate Body used the
principles of interpretation that are included e Vienna Conventiono determine the
scope of these concessions.

The principles of treaty interpretation conéal in theVienna Conventiomwill also be
relevant and useful for the interpretation of tlemaessions in the framework of the
present case. It is however important to emphasize again that the present dispute is
not a dispute on how FPDs must be classified bugthedr the treatment applied by the
EC with respect to FPDs is consistent with its Scites

In order to implement its commitments under [ffA, the EC modified its Schedule and
included in its Schedule a head-note stating thatith respect to any product described
in or for Attachment B to the Annex to the MinisétrDeclaration on Trade in
Information Technology Products, to the extent spécifically provided for in this
Schedule, the customs duties on such product, bhssvany other duties and charges of
any kind ... shall be bound and eliminated, as s fio paragraph 2(a) of the Annex to
the Declaration, wherever the product is classifiédtachment B to the ITA includes
“flat panel display devices (including LCD, Electtaiminescence, Plasma, Vacuum-
Fluorescence and other technologies) for prodatiiad within this agreement, and parts
thereof”.

It follows from the foregoing that a produowered by the description “flat panel display
devices (including LCD, Electro Luminescence, Plaskacuum-Fluorescence and other
technologies) for products falling within this agneent, and parts thereof” must be
granted duty-free treatment, wherever this prodsctlassified. Therefore, it is not
relevant for this dispute whether a FPD is clasdifuinder a specific subheading in the
EC’'s Schedule or whether a specific subheadinguited this product. On the contrary,
this dispute is concerned only with what the scopéflat panel display devices” as
referred to in the EC Schedule is. In case a proaiuissue falls within the definition of
“flat panel display devices”, this product mustdranted zero tariff treatment regardless
of its classification in the EC Schedule or the @un Customs Tariff.

The question before the Panel is therefordetermine the scope of the concession
granted with respect to “flat panel display devicés particular, the Panel must decide
whether the EC is entitled to exclude from the scofthe relevant concession any FPDs
which can receive signals from an ADP machine awthfother sources due to the
presence of a DVI, or any other connector which adpw use of the FPD with a source

134 panel ReportEC — Chicken Cuts (Brazjl)
135 Appellate Body ReportEC — Chicken CutsAppellate Body ReportEC — Computer

Equipment
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(1)

221.

222.

223.

224.

225.

226.

227.

228.

229.

other than an ADP machine. The Panel must decigghg&hthe EC can limit the scope of
the FPDs covered by the concession to those thairdgbe used with an ADP machine.

The Panel will need to determine if the treatmeanted by the EC as a result of such
exclusion is less favourable than that provideditiothe EC Schedule. Those questions
will be examined below in the light of Articles ahd 32 of th&/ienna Convention.

Ordinary meaning

FPDs are high-tech products. Therefore, bidgemeral dictionaries, certain dictionaries
specialised in the terminology of the IT sector nheyrelevant to examining the terms
“flat”, “panel”, “display” and “devices”.

We start the exercise with the ordinary megoi“flat panel display devices” as found
in theNew Shorter Oxford English Dictionary

TheNew Shorter Oxford English Dictionadefines“f lat” as(adjective and adverb): “(3)
Even, smooth, unbroken, without projection; (of tfece, features, etc.) without
prominence, not projecting; (of land) not undulatiqof a surface) smooth, level. b.
Deflated, punctured. c. (Electronics) Uniform inhbgiour over a given range of

frequencies; responding equally to signals ofraljfiencies*®

TheNew Shorter Oxford English Dictionadgfines” panel” as(noun): “(5) A thin board
such as might form a panel of a door etc.; esp.usee as a working surface. b. A rigid
support for a painting (as opp. to a canvas); atimgj on such a support. c. A leaf or
section of a folding screen or triptych”

TheNew Shorter Oxford English Dictionadgfines” display” as(noun): “(2) Something
intended for people to look at: an exhibition, @awhb. A visual presentation of data or
signals on the screen of a cathode-ray tube etieyiae or system used for thig™

TheNew Shorter Oxford English Dictionargefines “d evices” as (noun): “a thing
designed for a particular function or adapted forparpose; an invention, a
contrivance.***

These definitions given by thiew Shorter Oxford English Dictionaof the terms “flat”,
“panel”, “display” and “devices” indicate the ordiry meaning of “flat panel display
device” as a smooth and thin board used as a saakntation of data or signals on that
board.

There are certain technical dictionaries hetlfdr defining the term “flat panel display
devices”.

TheMicrosoft Computer Dictionarylefines“flat-panel display” as “[a] video display
with a shallow physical depth, based on technolother than the CRT (cathode-ray

136 The NewShorter Oxford English Dictionary, 1998" edition), Vol.1, p. 968.
1371d., Vol. 2, p. 2083.

1381d., Vol. 1, p. 699.

1391d., Vol. 1, p. 655.
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230.

231.

232.

233.

234.

235.

236.

tube). Such displays are typically used in laptomputers. Common types of flat-panel
displays are the electroluminescent display, the diacharge display, and the LCD

1140

display

TheMicrosoft Computer Dictionargefines‘device” as: “A generic term for a computer
subsystem. Printers, serial ports, and disk draresoften referred to as devices; such
subsystems frequently require their own controléoéware, called device driver§’”

TheTechweb On-line Dictionarglefines the terniflat panel displays” as “A thin
display screen for computer and TV usage. The flegt panels appeared on laptop
computers in the mid-1980s, and the LCD technologgame the standard. Stand-alone
LCD screens became available for desktop compietse mid-1990s and exceeded
sales of CRTs for the first time in 2003. For T\éwing, LCD and plasma are the two
competing technologies, and many flat panel TVsataa display computer output®

The EBchweb On-line Dictionarglefines the termdevice” as “(1) any electronic or
electromechanical machine or component from a igtorsto a disk drive. The term
“device” always refers to hardware, never softwhtewever, a “device driver” always

refers to software*®

The definitions provided by these technicatidharies indicate that a flat panel display
device is a thin display screen employing plasn@D& and other technologies for use
with computers or other apparatus.

Conclusions concerning ordinary meaning

It follows from the above definitions foundvarious dictionaries that flat panel display
devices are thin screen devices to visualize datsigmals. Flat panel display devices
employ various technologies, such as LCD and plasnith the exception of CRT
technologies. They have a variety of applicatiorduding reproduction of signals from
ADP machines. However, they can also visualize ttata other sources. Therefore, it
follows from the ordinary meaning that a flat pawdéplay device isnot limited to
receiving signals from an ADP machine only.

TPKM will examine below this conclusion by ethnterpretative means provided in the
Vienna Convention.

(2) Context
In order to carry out a proper interpretatibrthe concessions at stake, it is necessary, in

accordance with Article 31(1) and Article 31(2)té Vienna Conventigrto examine the
“context” from the closer context to the broadenteat.

140 Microsoft Computer Dictionary2002 (3" edition), p. 217.
1411d., p. 155.
142 http://lwww.techweb.com/encyclopedia/defineternmjiterm=flatpaneldisplay, visited on 4

December 2008.

143 http://www.techweb.com/encyclopedia?term=device®8&y=6, visited on 4 December 2008.
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237.

238.

239.

240.

241.

242.

As indicated abové? the “context” covers in the first place elemenigttexist in the text
of the treaty™ In the light of the case-law of the Appellate BddyEC — Chicken Cuts
which has distinguished between the immediate aodder context, TPKM will analyse
first the terms other than the term at issue costhiin the concession, secondly, the
wording of other concessions contained in the E@e8ale, and thirdly, the tariff
headings indicated in the EC schedule regardingadtsession on “flat panel display
devices”.

TPKM reviews below the “context” under Artid&(1) and (2) of th¥ienna Conventian

® The terms other than that of “flat panel displalevices” included in the
concession

The concession contained in the EC Scheddéesréo “[F]lat panel display devices
(including LCD, Electro Luminescence, Plasma, Vamtkluorescence and other
technologies)or products falling within this agreemerand parts thereof” (emphasis
added). TPKM has interpreted the terms “flat padisplay devices” in the previous
section on the “ordinary meaning”. TPKM considenattwhile the terms “flat panel
display devices” are central to the interpretatibthe scope of the concession, the other
terms, namely “for products falling within this agment” are also relevant and, as
explained below, support the conclusion that tlepe®f the concession is not limited to
FPDs that receive only signals from ADP machines.

The concession for “flat panel display devifesluding LCD, Electro Luminescence,
Plasma, Vacuum-Fluorescence and other technolofpeg)roducts falling within this
agreement, and parts thereof’ has been includethdyEC in its Schedule in order to
implement the commitment undertaken in AttachmertbBhe ITAM® Since the word
“agreement” in Attachment B means the ITA itsele tterm “agreement” in the EC
Schedule should also refer to the ITA. Therefdne, term “for products falling within
this agreement” could be rephrased as “for prodiatliag within the ITA”.

The concession only requires that flat panmgplay devices be “for” products falling
within the ITA. In theNew Shorter Oxford English Dictionarthe word for” is defined
inter alia as “12. to be received by, or to belongttobe used by, with, or in connection
with.” (emphasis addedy According to the ordinary meaning of the word "fothe
concession thus only requires that flat panel disglevices can be used in connection
with products falling within the ITA, which includewithout any doubt ADP machines.
According to the ordinary meaning of the word “foit’is therefore sufficient if the flat
panel display device isiter alia used with products falling within the ITA and teéore

at least with ADP machines.

The concession does not contain any additioadl than “for”. It is a well-established
principle of interpretation that the interpreteostu not read words that are not tH&te

144 See para. 139 above.
145 See Article 31(2) of th¥ienna ConventiarChapeau.
148 |t should be noted that, in comparison to the waydncluded in Attachment B to the ITA, the

EC added the words “device” and “vacuum-fluoreseént its Schedule.

147 TheNew Shorter Oxford English Dictionary, 1968 edition), p. 996.
148 Appellate Body ReporEC — Hormonespara. 181.
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243.

244,

245.

246.

247.

248.

249.

250.

It is also clear from the analysis below th@abducts falling within the ITA” are not
limited to ADP machines.

The meaning of “products falling within thigraement” must be reviewed in the light of
the type of products covered by both Attachmenhd Attachment B.

Indeed, some of the products listed in AttasttmA and Attachment B are not ADP
machines. However, they still fall within the scopkthe ITA. This is the case for
instance of a digital still-image video camera itatshment A, section 1, or set-top boxes
with a communication function in Attachment B.

Thus, it is clear from the ordinary meaninghed terms used in the concession that its
scope is not limited to flat panel display devitlest are only used with ADP machines.
The concession does not contain any limitation tvitian be inferred from the term “for”.
As a result, FPDs are covered by that concessien gwugh they may be able to be
connected to apparatus other than ADP machines.

(i) The wording of other concessions containetheEC schedule

That FPDs are covered by that concession tieergh they may be able to be connected
to apparatus other than ADP machines is furthefiroaed by the other concessions
made by the EC pursuant to the ITA.

First, numerous products for which the EC warduty-free concessions pursuant to
Attachment B to the ITA expressly restrict them“ed ADP machines” or “for ADP
machines”. For instance, the concession with ragpeprojection type flat panel display
units” is limited to those “used with ADP machingkich can display digital information
generated by the central processing units” or thecession for “multimedia upgrade
kits” is limited to “multimedia upgrade kits for AD machines”. On the contrary, the
concessions made with respect to flat panel disgiyjices are “for products falling
within this agreement”. Since the scope of prodtaitsng within the ITA is broader than
ADP machines, the concession with respect to [ftatel display devices” is broader and
includes FPDs, even though they may be able toobeerted to apparatus other than
ADP machines..

Secondly, the above is confirmed by the caioasgranted by the EC with respect to
“projection type flat panel display units” whichads as follows: Projection type flat
panel display units used with automatic data processing machines wtéchdisplay
digital information generated by the central pregas unit”. It is therefore sufficient that
the flat panel display undan, i.e., is able todisplay information from an ADP machine
in order to fall under the scope of the ITA. Theg&o reason why a stricter requirement
would be applicable to the FPDs concerned in tlipude, which also rely on flat panel
display technology.

In fact, the EC has consistently applied a zariff to FPD projectors which can

reproduce signals from both an ADP machine and fobiner sources, even though the
projectors are not of a kind solely or principallsed in an ADP system. As shown by the
following excerpt from Council Regulation (EEC)N2658/87, as amended, the EC
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251.

252.
253.

254,

255.

256.

257.

grants duty-free treatment to any dual use FPDeptojs under CN subheading
8528.30.05 prior to 2007 and under CN subheadi28.89.10 as of 1 January 2007.

CN subheading - Conventional rate of
Description
duty %

- Projectors

8528 61 -- Of a kind solely or principally usedain automatic datafFree
processing system of heading 8471

8528 69 -- Other

8528 69 10 --- Operating by means of flat pangpldiy (for example, &ree
liquid crystal device), capable of displaying dadit
information generated by an automatic data-proogssi
machine

The above EC practice in relation to FPD mtojes demonstrates that, to benefit from
the zero tariff treatment, it is sufficient thaetRPD projector can be used with an ADP
machine and is capable of displaying informatiamfran ADP machine.

Thus, the words “used with” and “which canptis” are in practice interpreted by the
EC as covering use with both an ADP machine aneratburces.

Therefore, there is no reason to interpretwbeding “for products falling within this
agreement” any differently.

In conclusion, the terms of the concessionckrar. A FPD device capable of receiving
signals from an ADP machine and other sources faitbin the scope of the EC
concession at stake. This is consistent with theding of the other concession granted
by the EC to devices operating by means of a FRD as projectors.

For the reasons stated above, the EC violst&dTO obligations by adopting measures
which exclude FPDs that can be used both with aR Atachine and other sources from
the scope of its concession with respect to FPIcdsyv

(i) Tariff headings indicated in the EC Scheduégiarding its concession on “flat
panel display devices”

In connection with “flat panel display devitebe EC listed in its modified Schedule 14
CN subheadings under which those devices couldl&ssified. Since these 14 CN

subheadings have been expressly identified by Gagreflecting its commitments with

respect to FPDs, TPKM considers it useful to exanihe terms contained in these 14
CN subheadings in order to clarify the meaninghef term “flat panel display devices”

contained in the EC Schedule.

These 14 CN subheadings are 8471.60.90, &1718,38473.30.90, 8531.20.30,
8531.20.51, 8531.20.59, 8531.20.80, 8531.80.301.85310, 8531.90.30, 9013.80.11,
9013.80.19, 9013.80.30 and 9013.90.10. The fadt ttha EC found it necessary to
include such an extensive list of CN subheading#sirschedule already demonstrates
that the parties considered that the product dasmmni in Attachment B covers a very
broad range of products based on flat panel disptainology. The corresponding
description of the products covered by these ciglesproduced in the following table
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containing the relevant parts of the EC Schedule.

Tariff item Description of Products Final bound
number rate of duty
Automatic data-processing machinesida units thereo
magnetic or optical readers, machines for transagiluate
8471 - . .
onto data media in coded form and machines forgasing
such data, not elsewhere specified or included
(..
- Input or output units, whether or not containstgraye units in th
8471 60 .
same housing
()
8471 60 90 --- Other 0.0
Tariff item Description of Products Final bound
number rate of duty
Parts and accessories (other than covers, carcgags and the lik
8473 suitable for use solely or principally withathines of headings N
8469 to 8472
()
8473 30 - Parts and accessories of the machinesaafing No 8471
()
8473 30 10 -- Electronic assemblies 0.0
8473 30 90 -- Other 0.0
Tariff item Description of Products Final bound
number rate of duty
Electric sound or visual signalling apparatus (Btample, bells
8531 sirens, indicator panels, burglar or fire alarn@ther than those
heading No 8512 or 8530
()
8531 20 - Indicator panels incorporating liquid crystal ams (LCD) or ligh
emitting diodes (LED)
()
--- Incorporating light emitting diodes (LED)
8531 20 30 --- Incorporating liquid crystal devices (LCD) 0.0
---- Incorporating active matrix liquid crystal devices (LCD)
85312051 | --—--- Colour 0.0
85312059 | --—--- Black and white or other monochrom 0.0
8531 20 80 --- Other 0.0
8531 80 - Other apparatus
(.-r)
8531 80 30 --- Flat panel display devices 0.0
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(..

8531 90 - Parts
853190 10 -- Of apparatus of subheadings No 8530 2 0.0
8531 90 30 -- Of apparatus of subheading 8531 80 30 0.0
Tariff item Description of Products Final bound
number rate of duty

Liquid crystal devices not constituting articlesoyided for mor
specifically in other headings; lasers, other thaser diodes; oth

9013 optical appliases and instruments, not specified or includedndisee

in this Chapter
()

- Other devices, appliances and instruments:
9013 80 -- Liquid crystal devices:

--- Active matrix liquid crystal devices
9013 80 11 ---- Colour 0.0
9013 80 19 ---- Black and white or other monochrome 0.0
9013 80 30 --- Other 0.0
(..
9013 90 - Parts and accessories
901390 10 --- For liquid crystal devices (LCD) 0.0

258. In order to determine what kind of FPDs areeced by the EC Schedule, TPKM wiill
examine the term of each of the 14 CN subheadings.

a) CN subheading 8471.60.90

259. Heading 8471 covers “Automatic data-processanaghines and units thereof; magnetic
or optical readers, machines for transcribing date data media in coded form and
machines for processing such data, not elsewhezeiffga or included.” Subheading
8471.60.90 covers “input or output units, whethenot containing storage units in the
same housing---other.”

260. The wording of heading 8471 and of subheadd@l.60.90 does not require that
products falling under this heading must be usdywith an ADP machine.

b) CN subheadings 8473.30.10 and 8473.30.90

261. Heading 8473 covers “Parts and accessoriger(than covers, carrying cases and the
like) suitable for use solely or principally withathines of headings No.s 8469 to 8472."

262. Subheading 8473.30.10 covers “parts and amiessof the machines of heading No
8471- Electronic assemblies.” Subheading 8473.30@@rs “parts and accessories of
the machines of heading No 8471- other.”

263. Both subheadings 8473.30.10 and 847.30.90r gmeeucts in connection with heading
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264.

265.

266.

267.

268.

269.

270.

271.

272.

273.

8471. It cannot be concluded from subheadings 88780 and 8473.30.90 that a product
covered thereby shall be limited to that capableectiving signal®only from an ADP
machine.

C) CN subheadings 8531.20.30, 8531.20.51, 853192@531.20.80, 8531.80.30,
8531.90.10 and 8531.90.30

Heading 8531 covers “Electric sound or vigighalling apparatus (for example, bells,
sirens, indicator panels, burglar or fire alarnmdher than those of heading No 8512 or
8530.”

Subheading 8531.20.30 covers ‘“indicator paimsrporating liquid crystal devices
(LCD) or light emitting diodes (LED) — incorporatjnlight emitting diodes (LED),
incorporating liquid crystal devices (LCD), incorpting active matrix liquid crystal
devices (LCD).”

Subheading 8531.20.51 covers “indicator paimasrporating liquid crystal devices
(LCD) or light emitting diodes (LED)—colour”.

Subheading 8531.20.59 covers ‘“indicator paimasrporating liquid crystal devices
(LCD) or light emitting diodes (LED)-black and waitr other monochrome.”

Subheading 8531.20.80 covers “indicator paimasrporating liquid crystal devices
(LCD) or light emitting diodes (LED)-other.”

Subheading 8531.80.30 covers “other apparatipanel display devices.”
Subheading 8531. 90.10 covers “parts—of appacd subheadings No 8531 20.”
Subheading 8531.90.30 covers “parts—of appardtsubheading 8531 80 30.”

It is obvious that the terms of the subheadeferred to above in no way exclude FPDs
that may be able to be connected to apparatus dblaer ADP machines. The only
products excluded from heading 8531 are those edvély headings 8512 or 8530.
However, the products falling under these two hegagldo not bear any relationship with
flat panel display devices and therefore cannaod $igat on the issue before the Pat{él.

Therefore, the terms describing the produating under subheadings 8531.20.30,
8531.20.51, 8531.20.59, 8531.20.80, 8531.80.30,1.85310 and 8531.90.30 do not
indicate that a flat panel display device capalierezeiving signals from an ADP

machine would be excluded from the coverage ofeatlsebheadings if it is also able to
reproduce signals coming from other sources.

d) CN subheadings 9013.80.11, 9013.80.19, 9013&hd 901. 90.10

149 Heading 8512 covers “Electrical lighting or sidimaj equipment (excluding articles of heading

8539), windscreen wipers, defrosters and demistéra,kind used for cycles or motor vehicles”. Hegd
8530 covers “Electrical signalling, safety or traftontrol equipment for railways, tramways, roads,
parking facilities, port installations or airfieldsther than those of Headings 8608)”.
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274.

275.

276.

2717.

278.

279.

280.

281.

282.

Heading 9013 covers “Liquid crystal devices eanstituting articles provided for more
specifically in other headings; lasers, other tlzaer diodes; other optical appliances and
instruments, not specified or included elsewherhig Chapter.”

Subheading 9013.80.11 coveoshéer devices, appliances and instruments, liquydtal
devices, active matrix liquid crystal devices—colbu

Subheading 9013.80.19 covers “other devigasljaamces and instruments, liquid crystal
devices, active matrix liquid crystal devices—Blacid white or other monochrome.”

Subheading 9013.80.30 coveogher devices, appliances and instruments, liquydtal
devices, active matrix liquid crystal devices—o#iier

Subheading 9013.90.10 covers “parts and amtessfor liquid crystal devices (LCD).”

It is clear from the wording of these subhegslithat they do not exclude products that
may be able to be connected to apparatus otherAB&hmachines. From the coverage
of these subheadings, TPKM submits, therefore,shiaheadings 9013.80.11, 9013.80.19,
9013.80.30 and 9013.90.10 cannot possibly be ireerg as excluding a flat panel
display device capable of receiving signals batimfian ADP machine and other sources.
Moreover, since the wording of heading 9013 cleathtes fiot constituting articles
provided for more specifically in other headihgseading 9013 and the above
subheadings will cover LCD FPDs which fail to basdified under any of the other tariff
lines identified by the EC in its concession, i#4,71.60.90, 8473.30.10, 8473.30.90,
8531.20.30, 8531.20.51, 8531.20.59, 8531.20.801.88330, 8531.90.10 and 8531.90.30.

Having analysed the 14 tariff subheadings whiere identified by the EC as covering
“flat panel display devices”, TPKM considers thaey do not support the proposition
that FPDs are not covered by that concession yf éine able to be connected to apparatus
other than ADP machines. On the contrary, it iuckhat it was intended to cover as
many products as possible. The fact that the ECimegaded the above-mentioned
subheadings and in particular subheading 9013, hwhsica residual heading covering
LCD FPDs not specifically identified in other heags, clearly shows that the EC
intended to include all forms of FPDs in the scopehe concessions concerning “flat
panel display devices”.

3) Object and purpose

Since the concessions made by the EC in itedéde are treaty terms of the GATT 1994
and the WTO Agreement, it is necessary to exantiaeobject and purpose of the WTO
Agreement and of the GATT 1994.

As underlined by the panel EC — Chicken Cuts (Brazjlthe relevant aspects of the
WTO Agreement and the GATT 1994 indicate that cesimms made by WTO Members
should be interpreted so as to further the gerahigctive of the expansion of trade in
goods and the substantial reduction of tariffés llso clear that such an interpretation is
limited by the condition that arrangements entaéred by Members be reciprocal and
mutually advantageous. Finally, the interpretatiorust ensure the security and
predictability of the reciprocal and mutually adiegeous arrangements manifested in
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283.

284.

285.

286.

287.

288.

the form of concessiort3’
® Expansion of trade in goods and substantiauettn of tariffs

InEC — Chicken Cuts (Brazjlthe panel concluded that “concessions made by WTO
Members should be interpreted so as to furthegémeral objective of the expansion of
trade in goods and the substantial reduction dffgabut that it is also clear that “such
an interpretation is limited by the conditions thatangements entered into by Members
be reciprocal and mutually advantageotis”.

The concession concerning “flat panel displi@yices” has been made by the EC
pursuant to the ITA, i.e., in order to implemerg fA. Actually, all the participants to
the ITA have made the same concession since uhddiA, all participants committed
themselves to bind and eliminate duties with resgecall products specified in
Attachments A and B to the Annex to the Declaratioluding with respect to “flat
panel displays”. In that respect, the concessi@denby the EC is by definition
reciprocal and mutually advantageous because the sancession has been made by all
other participants to the ITA.

Since the concession has been made by theisGamt to the ITA, TPKM considers that
it is essential to examine carefully the ITA in erdo properly assess the “common
intention” of the parties.

In that respect, the wording used in the I @ its Preamble is highly relevant. First,
the Preamble to the ITA underlines the key roletrafle in information technology
products in the development of information indestrand in the dynamic expansion of
the world economy. Second, it emphasizes the [jzatits’ desire “to achieveaximum
freedom for world trade in information technology produttdemphasis added)
Paragraph 1 of the ITA further provides that “epalty’s trade regime shou&lolve in a
manner that enhances market access opporturiieimformation technology products.”
(emphasis added)

It thus flows from the Preamble and text & ERA that the manifest object and purpose
of the ITA is to expand world trade in IT produttsthe maximum extent possible by
way of eliminating customs duties as well as amgptuties and charges. Interpretations
such as the one advocated by the EC do not cortfotire ITAs object and purpose. In
particular, an interpretation that would resulteixcluding from the broadly drafted EC
concession with respect to “flat panel display desf, products that are capable of
receiving signals not only from ADP machines bgbakrom other sources is contrary to
the objective of substantial reduction of tariffaradugh reciprocal and mutually
advantageous arrangements.

(i) The security and predictability of the recigad and mutually advantageous
arrangements

As indicated above, one of the main objectsmposes of the WTO Agreement and of

150 panel ReportEC — Chicken Cuts (Brazjlpara. 7.320.
15! panel ReportEC — Chicken Cuts (Brazilpara. 7.320 confirmed on appeal by the Appellate

Body, para. 243.
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289.

290.

291.

292.

293.

294,

295.

the GATT 1994 is the security and predictability wfe reciprocal and mutually
advantageous arrangements aimed at the substastiattion of tariffs and other
barriers to trade.

In order to promote security and predictapitite interpretation of a concession is to be
limited by the terms used in that concession. Thedimg used in the concession

concerning “flat panel display devices” does nodiiry way limit its scope to those FPDs

which are capable of receivimgly signals from ADP machines.

The objective of security and predictabilityuld thus strongly be undermined if the EC
could unilaterally restrict the scope of the cosoms granted with respect to flat panel
display devices by excluding from it FPDs that edso receive signals from apparatus
other than ADP machines.

4) Other Considerations

The EC's tariff treatment on FPDs, in particdlCD FPDs, since its acceptance of the
ITA, can be demonstrated by consistent practice ¢haers a major proportion of the
imports of FPDs into the EC. The classificatior=8fDs under headings subject to a zero
customs duty such as 8531, 8471 or 9013 was thestent EC practice until 2004. The
EC Commission started to reclassify FPDs underihge8528 subject to a 14% customs
duty in the course of 2004 and 2005 only. SinceB@ehad to oblige its member States to
change their practice of classifying FPDs undey-diite headings, the EC Commission
had to push through gradually this reclassificatthming 2004 and 2005. Some EC
member States opposed the reclassification impogéde EC and even adopted national
guidelines which maintained FPDs classified undey-ftree heading$?

First, the EC consistently classified plasn®D§ under duty-free headings until 2004
when it adopted various classification regulatiofhie EC Commission adopted
Regulation (EC) No. 754/2004 of 21 April 2004 cigseg plasma FPD with DVI under
heading 8528 and Commission Regulation (EC) No.720D4 of 16 December 2004
classifying plasma FPDs with a slot-in board unkdeading 8528. As a result, plasma
FPDs were subject to 14% import duty. These twaleipns had to be adopted in order
to change the EC member States’ practice.

Plasma FPDs were excluded from the duty-fiegtrnent because they could reproduce
signals from an ADP machine and also from othercasu The zero tariff treatment was
limited to plasma FPDs which coubahly be used with an ADP machine.

However, EC member States continued to isslie Blassifying plasma FPDs under
heading 8471 subject to a 0% customs duty until géhiy into force of the above
classification regulations. This confirms that E@mber States favoured a classification
under the duty-free headings until they were foittechange the classification as a result
of the entry into force of the above classificatiegulations.

For instance, EC member States were stilsifléisg plasma FPDs with a DVI or slot-in
under duty-free heading 8471 in 2003 and early 2884long as the classification
regulations had not entered into force. This was ¢hse with the French BTl of 24

152 See paras. 200-201 above.
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February 20042 classifying a plasma FPD with DVI under headingB4the German
BTI of 4 March 2004 classifying a plasma FPD witilunder heading 8471, the UK
BTI of 13 February 2004 classifying a plasma FPEhvelot-in under heading 8471
Reference is also made to the Dutch BTIs of 28 ROGZ*° and 22 January 2082
classifying plasma FPDs with slot-in under headag1l.

296. Secondly, the EC consistently classified LOEDE under duty-free headings until 2004.
Indeed, as the Panel foundB€ — Selected Customs Mattettse classification of LCD
FPDs under headings subject to a zero customsaagyconsistent until the end of 2004

“The Panel notes that the European Communities doeappear to dispute that,
in 2004, a divergence in the tariff classificatioh LCD monitors with DVI
among customs authorities of the member Statesrreci;unamely that customs
authorities in the Netherlands classified LCD flabnitors with DVI "video
monitors" under heading 8528 ("Reception apparfiuselevision, whether or
not incorporating radio-broadcast receivers or doon video recording or
reproducing apparatus; video monitors and videgeptors") whereas customs
authorities in other member States classified 4U€bB monitors as "computer
monitors" under heading 8471 ("Automatic data pssg®y machines and units
thereof ...*®

297. The EC Commission initially expected EC mem®ttes to reclassify LCD FPDs by
analogy with the principles applicable to plasmaDBEPIn particular, the Netherlands
started in 2004 to apply the plasma FPDs classificgprinciples by analogy to LCD
FPDs. As a result, LCD FPDs which were not for smely with an ADP machine would
be reclassified under a heading subject to duty feading 8528).

298. Other EC member States were reticent to chdhge classification practice. The
discrepancies in the tariff classification of LCIP[Bs generated by the EC Commission
in 2004 obliged the EC to put this item on the ageof the Customs Code Committee
for its April 2004 meeting® In July 2004, the Customs Code Committee adopted t
following “Statement”:

“Unless an imported can demonstrate that a moistonly for use with an ADP
machine or to be used as an indicator panel (hga&%81), it has to be classified
in heading 8528”. (emphasis addél)

299. Following this Statement, UK Customs publisloedits website a Tariff Notice 13/04

153BT| Reference FR-E4-2001-2001-002158-02. See BXRRKM-54.

154BTI reference DEM/589/04-1. See Annex Exhibit TP

155 BT| UK112511724. See Exhibit TPKM-54.

156 BT| NL-RTB-2002-001815. See Exhibit TPKM-54.

157 BTI NL-RTB-2002-000012. See Exhibit TPKM-54.

18EC — Selected Customs Mattgrara. 7.294.

159 Customs Code Committee — Tariff and Statistical msoclature Section
(Mechanical/Miscellaneous Sectofpnclusions of the 340meeting of the Committee held from 19 to 21
April 2004 point 3.1. See Exhibit TPKM-42.

180" Customs Code Committee - Tariff and Statistical m¥oclature  Section
(Mechanical/Miscellaneous Secto€pnclusions of the 346meeting of the Committee held from 30 June
to 2 July 2004point 3.16. See Exhibit TPKM-43.
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300.

301.

which clarified that LCD FPDs with DVI would be ekified under heading 8528 and
that heading 8471 was now limited to FPDs that @¢aully reproduce signals from an
ADP machin€?! Indeed, the UK had still on 12 January 2004 issud| classifying an
LCD FPD under heading 847% Nonetheless, some other EC member States did not
follow the 2004 NC Statement and continued allowinglassification under heading
8471 or 853%° This was the case of Germany but also of othenfe@ber States such

as Belgium®*

The discrepancies in the classification of LEEEDs and the refusal by some EC member
States to implement the 2004 NC Statement led thstoths Code Committee to adopt
certain classification measures for LCD FPDs, saglCommission Regulation (EC) No.
634/2005% and Commission Regulation (EC) No. 2171/2t65both are measures
challenged in this case.

A possible discrepancy occurred between theinements of “solely or principally”
mentioned as classification criteria in Commissikegulation (EC) No. 634/2005 and
Commission Regulation (EC) No. 2171/2005 on the loaed, and the requirement for
“exclusive” use with an ADP machine for a classifion under heading 8471 as required
by the 2004 Statement of the Customs Code Comnutigbe other hand. The relevance
of this discrepancy was noted by the Panel ir&ie- Selected Customs Matters

“The Panel considers that the steps that Regul&tmr634/2005 may have made
towards resolving the divergent classification o€ monitors could be
undermined when read in light of the opinion of testoms Code Committee
taken at its 346th meeting of 30 June — 2 July 266gecially in light of the fact
that, as a matter of practice, representativeseshber State customs authorities
participate in the Customs Code Committee decisiaking process and the
same customs authorities apply Regulation No. &B82 In particular, the
Customs Code Committee opined that "unless an impoan demonstrate that a
monitor is only to be used with an ADP machine @liveg 8471) or to be used as
an indicator panel (heading 8531), it has to besifi@d under heading 8528". In
other words, the Customs Code Committee's opirggaires that a monitor must
only be used with an ADP machine in order for ibéoclassifiable under heading
8471. This statement contrasts with the formulation ugsedregulation No.
634/2005 which implicitly states that heading 840Dlonly applies to monitors of
a kind solely or principally used (not only usedl)ain automatic data-processing

161 This classification would be applicable as of Xdber 2004. UK Customs also acknowledged

that this criterion represented a UK change ofsifasition practice insofar as certain LCD FPDshwat
DVI connector were previously classified under HegdB471. HM Customs & Excis@ariff Notice 13/04:
Tariff Classification of LCD Monitors Incorporating Digital Visual Interface (DVI) Connectoattached
as Exhibit TPKM-46.

12 BT| UK112464406. See Exhibit TPKM-54.
153 The Chairman of the Nomenclature Committee remirale Member States in the September

2004 meeting of the Nomenclature Committee that2b@ NC Statement should be implemented by all
customs authorities. See Customs Code Committeeardf Tand Statistical Nomenclature Section

(Mechanical — Miscellaneous Sectof)pnclusions of the 380meeting of the Committee held on 20
September 2004o0int 3.7. See TPKM-45.

164 See Douanenieuws of 22 November 2004 (Dutch Cusstéemvsletter), Exhibit TPKM-48.
165 Commission Regulation (EC) No. 634/2005. See HxABKM-19.
166 Commission Regulation (EC) No. 2171/2005. See tixAiPKM-20.
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302.

3083.

304.

305.

306.

system This difference in formulation used in Regulatidn. 634/2005 on the
one hand and by the Customs Code Committee onttiex oould well have

significant practical effects. We note in this neb#he European Communities'
submission that opinions of the Customs Code Cotaeenjilay an important role
in the uniform administration of the Common Custonasiff and that member

State customs authorities attach some importandbose opinions. (Footnotes
omitted — emphasis addetf”

Therefore, the EC published a CNEN in 200®rigker to clarify the interpretation of
“solely or principally”*®® The CNEN applies to all FPD technologies and cordithat
the EC interprets the requirement of “solely ompipally” as “exclusive” use with an
ADP machine. The classification under the CN subiimgasubject to a 0% customs duty
is excluded unless the FPD can be usdg with ADP machines.

The EC considers that CNEN only clarify theeadly existing classification rules and are
applicable retroactively. Therefore, despite ttgaleeasoning contained in Commission
Regulation (EC) No. 634/2005 and Commission RegatEC) No. 2171/2005 which
refers to “solely or principally”, the EC confirmedth the publication of the CNEN that
“solely or principally” used with ADP machines inich regulations should be read as
“exclusively” for use with ADP machines.

Thirdly, the opposition by some EC membereStad reclassify FPDs under a heading
subject to duty was also followed by rulings froatianal courts which classified FPDs
under duty-free headings even if they were not ltesigely” for use with an ADP
machine. It was sufficient that the FPD was for aséeast “principally” with an ADP
machine. For instance, the Court of Haarlem in Metherlands, in a ruling of 11
December 2007 classified a FPD which could reprediignals from sources other than
an ADP machine under heading 8471 subject to 2estoms duty®®

The case concerned FPDs (TFT-monitors) wittliagonal measurement of 24 inch
(61cm), overall dimensions of 55,84 x 9,2 x 36,6 amd a screen aspect ratio of 16:10.
The screen resolution was 1920 x 1200, pixel sfz@,27 mm, maximum 16,7 million
colours and a contrast ratio of 1000:1. They haal BWI-I-connectors (VGA analogue
and digital) and a USB-hub. The fact that the FRBd a USB connector - which could
be used to connect peripheral equipment such asuaeror a keyboard-, that they could
rotate and their height was adjustable, indicabetl they had the objective characteristics
to be used in the business market for monitor\foP systems. Therefore, even though
it was not disputed that the monitors could disptagnals from different sources, the
Dutch Court found that the FPDs were principallgdisn an ADP system and should be
classified under heading 8471 as a monitor forseéely or principally in an ADP system.

(5) Conclusion

The ordinary meaning, the context and theoblagied purpose of the concession are clear

57 panel ReportEC - Selected Customs Mattepsira. 7.299.
168 Uniform Application of the CN, 2006/C 332/05, 0008 C 332, 30.12.2006, p. 7. See Exhibit

TPKM-24.

189 Uitspraak van de Rechtbank van Haarlem 07/2309Dddember 2007, LJN: BCO76%ee

Exhibit TPKM-55.
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4.

307.

308.

3009.

310.

311.

312.

313.

314.

and straightforward: it covers FPDs that receigaais not only from ADP machines but
also from other sources.

The EC Schedule incorporates Attachment A to théTA which obliges the EC to
grant duty-free treatment to input or output units including certain FPDs

The ITA includes two attachments, Attachmersn@dl Attachment B. Attachment B lists
specific products to be covered by the ITA commiitege wherever they may be
classified in the HS. Attachment A identifies theogqucts covered by the ITA
commitments by reference to the HS headings oss fhdreof in which these products
are normally classified.

In order to reflect its commitment under tha,lthe EC incorporated those headings and
subheadings listed in Attachment A in its Sched@laong others, the EC committed in
its Schedule to grant to the products covered laging 8471 and subheading 8471.60
duty-free treatment. More specifically, the EC coaitted to grant duty-free treatment
under CN subheading 8471.60.90 to “input or outmits, whether or not containing
storage units in the same housing - Other”.

TPKM submits, independently from the concessitade with respect to “flat panel
display devices” pursuant to Attachment B to thé,lThat the concession made with
respect to CN subheading 8471.60.90 covers ceffaids capable of receiving signals
both from an ADP machine and other sources. Thegehy imposing a customs duty on
these FPDs, the EC is violating Article Il of th&T3 1994.

() Ordinary meaning

The “output units” to which subheading 847 lréfers are “output units” of “automatic
data processing” machines since heading 8471, uwtich subheading 8471.60 is
located, covers “automatic data processing machames units thereof”. TPKM will
examine the ordinary meaning of the tariff termatfmt units” to show that these terms
include those FPDs capable of receiving signalé laim an ADP machine and other
sources.

TPKM will examine the ordinary meaning of tieems “output unit” both from general
dictionaries and from certain dictionaries spez&liin the terminology of the IT sector.

TheNew Shorter Oxford English Dictionargives the following definitions of “output”
and “unit”:

The New Shorter Oxford English Dictionadefines “output” as “(noun): 1. (The
amount of) what is produced by an industry or psecer by mental or artistic effort. b.
Energy produced by a machine; spec. an electrigabkdelivered by or available from
an electronic device. c. Data or results produced bomputer, the physical medium on
which these are presented®”

The New Shorter Oxford English Dictionatgfines“unit” as: “3. An individual thing,

10 TheNew Shorter Oxford English Dictionar¥993 4' edition, Vol. 2, p. 2040.
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315.

316.

317.

318.

3109.

320.

321.

322.

323.

person or group regarded as single and complaiefasthe purposes of calculatioH™
A similar definition is given in théerriam-Webster Online Dictionary:

Output: 1. something produced as a: mineral, agricultoraindustrial production; b:
mental or artistic production, c¢: the amount pragtudy a person in a given time, d:
power or energy produced or delivered by a macbina systeme: the information
produced by a computéR) the act, process or an instance of produ@hghe terminal
for the output of an electrical devité.(emphasis added)

Unit: a piece or complex of apparatus serving to perfone particular functioh?

In view of the above definitions, an “outputitliis a piece or complex of apparatus
serving to deliver information or data producedabgomputer.

The Sci-Tech Dictionarydefines “output unit” as follows: “a unit which detrs
information from the computer to an external deacdrom internal storage to external
storage.*™

Conclusion

In light of the definitions found in the gealeand technical dictionaries, the term “output
units” is very broad and covers any element or it&pable of delivering information
from the computer. It follows that a FPD with thapability of receiving signals both
from an ADP machine and other sources fall withia definition of “output units”. The
ordinary meaning of “output unit” does not suppbe proposition that a FPD covered by
subheading 8471.60 must be capable of receivingkignly from a computer system.

We move on to examine this conclusion by oth&rpretative means provided in the
Vienna Conventian

(2) Context

Under Article 31(2) of th¥ienna Conventiorfirst, TPKM will review the terms other
than that of “input or output units” in subheadif471.60 of the EC Schedule, and
secondly other tariff headings contained in theSe@edule. The foregoing is considered
as “context” relevant for interpreting the conceasmade by the EC with respect to
“input or output units” of ADP machines in subheayiB471.60.

® The terms other than that of “input or outputits” in subheading 8471. 60 of
the EC Schedule

The EC in its Schedule defines subheading.8874s “input or output units, whether or
not containing storage units in the same housigs. have interpreted in the above
section the ordinary meaning of “output units” @néd in subheading 8471.60 and

71 TheNew Shorter Oxford English Dictionar§993, 4' edition, Vol. 2, p. 3491.

172 http://www.merriam-webster.com/dictionary.

173 http://www.merriam-webster.com/dictionary.

174 TheMcGraw-Hill Dictionary of Scientific and Technic@ibrms 1994, §' edition, p.1419.
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concluded that this term covers those FPDs capafbieceiving signals both from an
ADP machine and other sources. We then turn totier terms contained in subheading
8471.60 to examine the meaning of “output unitsider “context”, TPKM will examine
the terms “whether or not containing storage unithie same housing”.

324. Reading subheading 8471.60 in conjunction téthding 8471, the term “whether or not
containing storage units in the same housing” aigis that an input unit or output unit
capable of working with an ADP machine would be ered by subheading 8471.60,
irrespective of whether this input or output uhtains storage units in itself.

325. The term “whether or not containing storagétsum the same housing” does not
therefore suggest that a FPD capable of receivgmats both from an ADP machine and
other sources would be excluded from the definiitbaubheading 8471.60.

(i) Other tariff headings contained in the EC Sdule

326. Subheading 8471.60 is part of heading 847twbdvers a number of HS subheadings
relating to ADP machines and units thereof. Thus,cansider the tariff terms contained
in heading 8471 and its subheadings other thanesdhg 8471.60 are relevant for
interpreting the term “output units”.

327. Inthe EC Schedule, heading 8471 and its sudihgs are as follows:

Tariff item Description of Products Final Bound
number Rate of Duty
8471 Automatic data processing machines and uméetf, magnetic of
optical readers, machines for transcribing data atata media in
coded form and machines for processing such dataglsewherg
specified or included
847110 - Analogue or hybrid automatic data praocgssachines 0.0
()
8471 3000 - Portable digital automatic data prsicgsmachines, weighing not 0.0
more than 10 kg, consisting of at least a centratgssing unit, &
keyboard and a display
(@)
8471 41 - Other digital automatic data processiaghines: 0.0
-- Comprising in the same housing at least a ckeptaessing unit
and an input and output unit, whether or not coratin
(.-
8471 49 -- Other, presented in the form of systems 0.0
(@)
8471 50 - Digital processing units other than thosubheadings 8471.41 0.0
and 8471.49, whether or not containing in the shmesing one o
two of the following types of unit: storage unitsput units, output
units
(@)
8471 60 - Input or output units, whether or nottaaring storage units in the 0.0
same housing
(@)
8471 60 40 -- Printers 0.0
8471 60 50 -- Keyboards 0.0
8471 60 90 -- Other 0.0
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8471 70 - Storage units 0.0

5347)1 80 - Other units of automatic data processiaghines 0.0

2(347)1 90 00 - Other 0.0
328. The structure of heading 8471 contained irEGeSchedule confirms the broad scope of

329.

330.

331.

332.

this heading. First of all, it is clear that it @s all types of ADP machines, i.e., analogue
or hybrid ADP machines (subheading 8471.10) andadi§DP machines (subheadings
8471.30, 8471.41 and 8471.49). Second, heading 8&otlcovers all forms of units of
ADP machines: digital processing units (Subheaddd1.50), input or output units
(Subheading 8471.60), storage units (Subheading.8a@y and any other types of units
(Subheading 8471.80).

The structure of heading 8471 clearly covéiryjges of data processing technologies. In
addition, nothing in the description of the aboiteld HS headings and subheadings
suggests that only products capable of workingusiekly with an ADP machine may be
classified under them.

In light of this, TPKM submits that an FPD ahfe of receiving signals both from an
ADP machine and other sources are covered by sdirtged471.60.

3) The Harmonized System

® Note 5 to Chapter 84 confirms that heading 84@Yers FPDs even if they are
capable of receiving signals from ADP machines athér sources

The HS has been considered relevant in previMIO disputes for purposes of
interpreting the tariff terms contained in the WM&mber's schedule$> TPKM will
thus analyse in the paragraphs below the HS inemiiom with the concession being
examined. Since concessions have been made orasiedi the HS 1996, it is the HS
1996 that will be examined. More specifically, TPK#ll analyse Note 5 to Chapter 84
which is an integral part of the HS. This Note diasupports the interpretation
according to which the products at issue are calvbyethe concession made by the EC
with respect to FPDs.

Under the HS 1996, heading 8471 covers “Autimna@ata-processing machines and units
thereof”. Note 5 to Chapter 84 provides furtheoiniation regarding products covered
by heading 8471. After having defined ADP machimeNote 5(A), it addresses the issue
of ADP systems that consist of separate units. Npoeeisely, Note 5 (B) to Chapter 84

lays down the requirements to qualify as a unaroADP machine:

“(B) Automatic data-processing machines may be hie form of systems
consisting of a variable number of separate uSirject to paragraph E below, a
unit is to be regarded as being a part of a compgstem if it meets all of the
following conditions:

175 pppellate Body ReporEC — Chicken Cutpara. 199; Panel Repofthina-Auto partsparas.

7.663-7.667. Appellate Body Repofthina — Auto partspara. 149 and 151.
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333.

334.

335.

336.

337.

338.

339.

340.

(a) it is of a kind_solely or principallysed in an automatic data-processing
system;

(b) it is connectable to the central processing eitiher directly or through one
or more other units; and

(c) it is able to accept or deliver data in a fqeodes or signals) which can be
used by the system.” [emphasis added]

Thus, among others, Note 5 (B) requires, dteiofor a unit to be regarded as being a part
of an ADP system, that “it is of a kirgblely or principallyused in an automatic data-
processing system.”

It is clear that in order to be regarded asiaof an ADP machine and classified under
heading 8471, it is only required to be solely ongipally used in ADP system. In other
words, in accordance with Note 5 (B)(a), it is midéint that a FPD igrincipally used
with an ADP machine to be classified under hea8igl, regardless of whether it is also
capable of receiving signals from other sources.

According to thé&ew Shorter Oxford English Dictionarthe word $olely’ means “2.

Only, merely, exclusively. Also (contextually), &sty, altogether.™”® The word

“principally ” means “1. in the chief case; above all; pre-emlye 3 For the most part;
in most cases™® In light of this dictionary definition, it is cleahat “principally” thus

does not excludetheruses.

FPDs cannot be excluded from the duty-fredf taeatment granted by the EC under
heading 8471 on the ground that the FPD can afsodace signals from a source other
than ADP machines. It is sufficient that the FPRrcipal use is with an ADP machine.

Note 5(C) to Chapter 84 concerns the classifin of separately presented unit. It
provides that:

“Separately presented units of an automatic datagssing machine are to be
classified in heading No. 84.71."

Note 5(C) to Chapter 84 applies when the uoitthe ADP machine are presented
separately. This Chapter Note does not requireusik@ use with an ADP machine in
order to be classified under heading 8471.

The HS therefore confirms the conclusion eftdxtual analysis above. A FPD cannot be
excluded from the benefit of the zero tariff be@iiscan also reproduce signals from
sources other than an ADP machine.

If Note 5 to Chapter 84 requires sole or ppalcuse to qualify as a unit of an ADP
machine, this is even not required with respegrtmlucts falling within heading 8531 or
heading 9013. In other words, none of the HS Sect@hapter, heading or subheading
notes applicable to products of heading 8531 odinga9013 requires any sole or

176 TheNew Shorter Oxford English Dictionary, 1968 edition), Volume 2, page 2939.
Y7 The NewShorter Oxford English Dictionary, 1998" edition), Volume 2, page 2356.
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341.

342.

343.

344.

345.

principal use with an ADP machine in order to bérfesm the zero tariff. The capability
of the device to connect to an ADP machine is sigffit for it to come within the scope
of the concession. At most, the Notes to Chaptae8dire that an FPD jwincipally for
use with an ADP machine in order to be classifieden subheading 8471.60.

The HS confirms that exclusive use with an ABRBchine is not required for a
classification under headings 8471 listed in theSeiedule for FPDs. It is sufficient for
a FPD to remain subject to a zero customs dutyith&tfor use at least principally with
an ADP machine..

(4) Object and Purpose

The object and purpose with respect to “outputs”, including the FPDs at issue, has
been discussed in paras 281-290.

(5) Other Considerations

The HS 2007 confirms that it was the intentbthe WCQ's parties to ensure that FPDs
which can be used at legstincipally with an ADP machinenust remaintreated as
output units of an ADP machine. It cannot be resgfliithat such FPD can be used
exclusivelywith an ADP machine.

Under the HS 2007, products that were prelyozmsvered by subheading 8471.60 (CN

subheading 8471.60.80) reserved for output uni@nofADP machine are excluded from
Heading 8471 pursuant to the application of Nof&) &(nd Note 5(D) to Chapter 84:

“(C) Subject to paragraphs (D) and _gE_) belownd is to be regarded as being part of
an automatic data processing system if it meets #fie following conditions :

() Itis of a kind solely or principallysed in an automatic data processing system;

(i)  Itis connectable to the central procegsinit either directly or through one or more
other units; and

(iii) Itis able to accept or deliver data ifioam (codes or signals) which can be used by
the systerh

“(D) Heading 84.71 does not cover the followinigen presented separately, even if they
meet all of the conditions set forth in Note 5 &bpve :

(V) Monitors and projectors, not incorporating television rewep apparatus.”
[emphasis added]

FPDs previously classified under sub-headirgdihg 8471.60 identified by the EC as
one of the subheadings covering FPDs are undeH®e007 classified under new
subheading 8528.51 (CN subheading 8528.51.00) wiastthe following wording: “Of
a kind solely or principallyused in an automatic data-processing system difga
8471” [emphasis added].
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346.

347.

348.

Thus, under the HS 2007, the requirementa&“sr principal” previously applicable to
output units pursuant to Note 5 to Chapter 84 wtien FPDs were classified under
Heading 8471 has now been included in the wordisgjfiof HS subheading 8528.51.
This further supports the conclusion that the cegiom of the EC with respect to FPDs
cannot be interpreted such as to exclude fromcibpes FPDs that are not fexclusive
use with ADP machines. Indeed, the HS 2007 haglglegjected any requirement for
exclusive use by inserting the “sole or principatiteria in the wording of the subheading
8528.51 itself when Note 5 to Chapter 84 no loraglied as a result of a restructuring
of the HS 2007.

The HS 2007 therefore confirms the conclusions heachrough the examination of
Note 5(B) to Chapter 84 under the HS 1996, whiehreow contained in the wording of
the relevant sub-heading.

(6) Conclusion

The ordinary meaning and the context of thecession in respect of “input or output

units” indicate that it covers “output units” of ADmachines under CN subheading 8471.60
that receive signals not only from ADP machines higo from other sources. This
conclusion is supported by the Harmonized Systamaiticular Note 5 to Chapter 84 thereof,
and consistent with the object and purpose as agethe consistent practice of the EC until
2004.

349.

350.

351.

As such, the measures at issue violate Articldsl(a) and 1l:1(b) of the GATT 1994

As demonstrated above, the EC Schedule inatgsduty-free treatment concessions
with respect to “flat panel display devices” wheare\classified and with respect to
“output units” of ADP machines under CN subheadi#y1.60. As explained above,
these concessions clearly cover FPDs which arebt&péreceiving signals both from an
ADP machine and other sources.

However, through the measures at issue, imgu@ommission Regulation (EC) No.

634/2005, Commission Regulation (EC) No. 2171/28608 EN 2008/C 133/01 as well

as Council Regulation (EEC) No. 2658/87 as amended,in particular by classifying

the FPDs at issue under CN subheading 8528.21r8fF (p 2007) and CN subheading
8528.59.90 (as of 2007), the EC does not provide-filae treatment to FPDs capable of
receiving signals both from an ADP machine and ro#warces. Thus, the EC accords
treatment on the FPDs at issue that is less fabtmithan that provided for in the EC
Schedule in violation of Article 1l:1(a) of the GAT1994. More precisely, the EC by
imposing a 14% customs duty on these FPDs, impashsy that is in excess of that
provided for in the EC Schedule in violation ofigke 11:1(b) of the GATT 1994.

TPKM notes that the EC suspended from 1 Jgr2@05 to 31 December 2008 duties on
FPDs with a diagonal measurement of the screerB.&f ém or less and with an aspect
ratio of 4:3 or 5:4® Duties were suspended for FPDs classifiable uiesubheading

178 The duty suspension was introduced with Regulafi®) No. 493/2005 for the period from 1

January 2005 to 31 December 2006. See Exhibit TRXSMFhe duty suspension was then extended for the
time period from 1 January 2007 to 31 December 200&Regulation (EC) No. 301/2007. See Exhibit
TPKM-26.
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352.

353.

354.

355.

356.

357.

8528.21.90 (or CN subheading 8528.59.90 as of Giaigr2008).

However, the duty suspension has now expingldhas not been renewed. This implies
that, as of 1 January 2009, the FPDs that benefitad the above-mentioned duty
suspension are now again subject to customs dtties

Even if the duties were suspended again ftaiogtypes of FPDs, TPKM is of the view
that the EC would still violate Articles Il:1(a) dufb) of the GATT 1994 regardless of the
duty suspension. The violation would exist becahsebenefit of the zero tariff is made
dependent on a number of conditions and termsatdogh in the EC Schedule.

First, as illustrated by Council RegulatiolCjENo. 493/2005 which provided for a duty
suspension from 1 January 2005 to 31 December 2666y Council Regulation (EC)
No. 301/2007 which provided for a duty suspensiomfl January 2007 to 31 December
2008, duty suspensions are temporary. In the presee, Council Regulation (EC) No.
301/2007 has expired and the EC has not issuednamy regulation succeeding to
Council Regulation (EC) No. 301/2007. As a regtig, zero tariff granted to the products
at issue by that Regulation has ceased to existhars# products are again subject to the
14% customs duty. In addition, duty suspensions beajerminated unilaterally as soon
as the EC considers that the conditions for themtinuation are no longer fulfillet It

is therefore clear that even if a duty suspensppli@s on the imports of certain FPDs,
the EC has granted to these products a treatmatnisttess favourable than that provided
for in its Schedule, in violation of Article Il:1(af the GATT 1994. Furthermore, the EC
violates Article 1l:1(b) of the GATT 1994 sinceriakes the benefit of the zero customs
duty dependent on a number of terms, conditionsetorth in its Schedule.

Second, the EC, through the measures at igapeses a 14% customs duty on FPDs
capable of receiving signals both from an ADP maelind other sources. Given the fact
that Council Regulation (EC) No. 493/2005 and CduRegulation (EC) No. 301/2007
only grant a duty suspension on LCD FPDs “with @ydhal measurement of the screen
of 48.5 cm or less and with an aspect ratio ofet:5:4”, not all FPDs covered by the
measures at issue benefit from the duty suspenbioother words, there are various
types of FPDs that fall outside the scope of thty duispension at issue and remain
subject to the 14 % customs duty.

In conclusion, by imposing a 14 % customs odutyPDs, the EC violates Articles 1l:1 (a)
and (b) of the GATT 1994. TPKM submits that everainew duty suspension was
granted with respect to some types of FPDs, thigldveot remove the violation of
Articles 1I:1 (a) and (b) of the GATT 1994 resudlifrom the challenged measures.

By Imposing Customs Duties on Certain Set-top B@s with a Communication

Function, the EC is Violating Articles ll:1(a) and Il:1(b) of the GATT 1994

This claim concerns the treatment given byEReto imports of certain STBs with a
communication function. Through the challenged messwhich are described in paras.
90-106, the EC is imposing customs duties on aer&iBs with a communication

179 See paragraph 89 concerning Commission proposaliew duty suspension for LCD FPDs.
180 Duty suspensions can only be granted for a limpiedod of time and only in case no or

insufficient EC production exists.
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function, instead of providing duty-free treatmastrequired by the EC Schedule.

358. In light of the above, TPKM considers thatdtsnmerce has been accorded treatment
less favourable than that provided in the EC Scleedund that ordinary customs duties,
or other duties and charges, in excess of thoséogbtin the EC Schedule have been
applied to STBs with a communication function, insistent with the obligations of the
EC and its member States under Articles Il:1(a) Hrdb) of the GATT 1994. The
measures at issue nullify or impair, within the mag of GATT Article XXIII of the
GATT 1994, benefits accruing, directly or indirgctio TPKM.

1. Treatment of the product at issue

() Treatment in the EC Schedule

359. The concession at stake,, that relating to set-top boxes (STBs) with a comitation
function, has been made by the EC in its Schedubccordance with Attachment B to
the ITA® as follows:

“With respect to any product described in or fotahment B to the Annex to the
Ministerial Declaration on Trade in Information Teology Products
(WT/MIN(96)/16), to the extent not specifically pided for in this Schedule, the
customs duties on such product, as well as any aliiies and charges of any
kind ... shall be bound and eliminated, as set forgparagraph 2(a) of the Annex
to the Declaration, wherever the product is clasif

360. The EC also listed in its modified Schedule¢hCN subheadings under which it at the
time classified those devices.

Description HS

Set top boxes which have a communication functeomicroprocessor-based devicg5175090, 85178090,
incorporating a modem for gaining access to therivgt, and having a function ¢f85252099
interactive information exchange

361. The EC modified its Schedules in 2000 in otdeinclude CN subheading 8528.12.91
that covers STBs with a communication function esctdibed in Attachment B and which
should be subject to 0% import dif§.

(2) Treatment under the measures at issue

362. Through the measures at issue, namely the CA{EPNublished on 7 May 20t8and
Council Regulation (EEC) No. 2658/87 as amendesl BB is imposing customs duties
on certain STBs with a communication function.

363. More precisely, the following duty treatmestprovided under the CCT 2009 for STBs

BL\WT/Let/156. See TPKM-2.
182 Eyropean Communities, Rectifications and Modifmas, G/MA/TAR/RS/74 (December 15,

2000).
183 CNEN of the European Communities, 2008/C 112/03,@112, 7.05.2008, pp. 8-9. See

Exhibit TPKM-28.
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imported into the EC:

STBs classifiable under CN subheading 8528.71.13 “Agparatus with a
microprocessor-based device incorporating a modemghining access to the
Internet, and having a function of interactive mnfiation exchange, capable of
receiving television signals (‘set-top boxes witbmenunication function’)” enjoy
duty-free treatment.

STBs classifiable under CN subheading 8521.90.00“\ddeo recording or
reproducing apparatus, whether or not incorporatingideo tuner — other” are
subject to a customs duty of 13.9%.

STBs classifiable under CN subheading 8528.71.19R&xeption apparatus for

television, whether or not incorporating radio-lfcast receivers or sound or video
recording or reproducing apparatus - Not desigoeiddorporate a video display or

screen — Video tuners — Other” are subject to toous duty of 14%.

STBs classifiable under CN subheading 8528.71.90R&xeption apparatus for

television, whether or not incorporating radio-lfcast receivers or sound or video
recording or reproducing apparatus - Not desigoeiddorporate a video display or
screen — Other” are subject to a customs duty &.14

364. The CNEN as published in the Official Joumfathe European Union on 7 May 2008 set
forth the criteria for not providing duty-free ttesent to certain STBs with a
communication function. In a relevant section, §EN states that:

CN subheading 8528.71.13, entitled “apparatus wittmicroprocessor-
based device incorporating a modem for gaining scte the Internet,
and having a function of interactive informationckange, capable of
receiving television signals”, covers the followiagparatus:

“This subheading covers apparatus without a screealled “set-top
boxes with communication function”, consisting aetfollowing main
components:

— a microprocessor,

— a video tuner.
The presence of an RF connector is an indicatdr ahaeideo
tuner may be present.

— a modem.

Modems modulate and demodulate outgoing as wéticasning

data signals. This enables bidirectional commuitinafor the

purposes of gaining access to the Internet. Examplesuch
modems are: V.34-, V.90-, V.92-, DSL- or cable mude An

indication of the presence of such a modem is anlRJ
connector.

Devices performing a similar function to that ofresddem but
which do not modulate and demodulate signals aré no
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considered to be modems. Examples of such appaeatis
ISDN-, WLAN- or Ethernet devices. An indication dhe
presence of such a device is an RJ 45 connector.

The modem must be built into the set-top box. Sptioxes
which do not have a built-in modem but use an esiemodem
are excluded from this subheading (e.g. a set stimgiof a set-
top box and an external modem).

The Transmission Control Protocol/Internet Protqd@@P/IP) must
be present as firmware in the set-top box.

Set-top boxes of this subheading must enable tlee of the

apparatus to access the Internet. The apparatusatsosbe able to
run Internet applications in an “interactive infation exchange”
mode such as an e-mail client or a messaging apiplicusing UDP
or TCP/IP sockets.

Set-top boxes which incorporate a device perfornaingcording or
reproducing function (for example, a hard disk &fDdrive) are
excluded from this subheading (subheading 8521090 §*

" CN subheading 8528.71.13 applies to “Modems moduland
demodulate outgoing as well as incoming data signahis enables
bidirectional communication for the purposes ofngal access to the
Internet. Examples of such modems are: V.34-, V.%8B2-, DSL- or
cable modems. An indication of the presence of suatodem is an RJ
11 connector”. Moreover, “devices performing a $mfunction to that
of a modem but which do not modulate and demoddigteals are not
considered to be modems. Examples of such appaeatisSDN-,
WLAN- or Ethernet devices. An indication of the gpeace of such a
device is an RJ 45 connector”. In addition, “Thederm must be built
into the set-top box”.

As a result, an STB with a communication functiom Wwithout a built-in
modem or with a modem which does not satisfy thevaldefinitions
will be excluded from the duty-free treatment.

. Subheading 8521.90.00 “includes apparatus withadreen capable of
receiving television signals, so-called “set-topxdsy, which incorporate
a device performing a recording or reproducing fiomc(for example, a
hard disk or DVD drive).”

When reading this paragraph in conjunction with e paragraph of

184 CNEN of the European Communities, 2008/C 112/0BOQ112, 7.05.2008, p. 8-9. See Exhibit
TPKM-28.
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365.

366.

367.

368.

369.

the CNEN to subheading 8528.71:%3 classification of STBs with a
communication function under this subheading, rathan under CN
subheading 8528.71.13, appears to depend on wH&THBS presented to
customs authorities can perform functions — suchrexording or
reproducing -in addition toa communication function. Where this is the
case, then the STBs at stake are to be classifierusubheading
8521.90.00; thus attracting customs duties.

33 Treatment under the measures at issue isdgssifable than the treatment in the
EC Schedule

By imposing a 14% or 13.9% customs duty onShBs at issue, the EC accords to the
products at issue treatment that is less favourtide that provided for in the EC
Schedule, which is duty-free. This violates the £@bligations under both Articles Il:1(a)
and 1l:1(b) of the GATT 1994.

Backdground of the measures at issue

The overview below explains the gradual pre@opted by the EC to reclassify STBs
under CN subheading subject to duties instead déuthe zero tariff resulting from the
relevant concessions of the EC contained in ite&ule.

In its Schedule, the EC committed to applydrge treatment on “set-top boxes which
have a communication function: a micro-processsetiadevice incorporating a modem
for gaining access to the Internet, and having rectfan of interactive information
exchange”. The EC indicated the following CN suldliegq as covering the product at
issue: 8517.50.90, 8517.80.90 and 8525.20.99.

In 2000, the EC amended its CCT in order fiecethe discussions that had taken place
within the ITA Committee with respect to the cldissition of set-top boxes with a
communication function. The EC introduced Taric €#528.12.93.10 which covered
“apparatus with a microprocessor-based device jpurating a modem for gaining access
to the Internet, and having a function of intenaetinformation exchange, capable of
receiving television signal (“set-top boxes withnoounication function”) as of 1
October 2000. This code was subsequently changedid subheading 8528.12.91 as of
1 January 2002.

In 2005, the Office Européen de Lutte Antitlela (“OLAF"), the anti-fraud body of the

EC, stated in the framework of an investigationhwigéspect to imports of STBs which
had been declared under CN subheading 8528.12:@y-ftde) on the basis of the

German Customs’ claim that classification undett {BAl subheading was not correct
because the incorporated modem provided only addraccess to the World Wide Web
and that the unlimited access to the Internet bynearporated modem is one decisive
requirement for products to be classified under @MNbheading 8528.12.91. OLAF
concluded that the products at issue had beenraatbyr classified under CN subheading

185 This provides as follows: “Set-top boxes whichdrporate a device performing a recording or

reproducing function (for example, a hard disk oYID drive) are excluded from this subheading
(subheading 8521.90.00).”
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8528.12.91 and that they should instead have b&ssified under CN subheading
8528.12.94 (14%*°

370. The issue of the tariff treatment of STBs wabsequently raised in the Customs Code
Committee during its meeting in January 2085The discussion concerned the
classification of a satellite receiver with buitt-modem that enabled links to a server
which provided reception of “pay-to-view” televisigprogrammes but could not be used
to surf on the World Wide Web. The issue was disedsduring several meetings of the
Customs Code Committee in 2005 and 2006.

371. In 2006, the EC Commission proposed a drafERNor the classification of different
types of STBs: “set-top boxes incorporating a videcorder or reproducer” under CN
subheading 8528.12.20; “video tuners” under CN satlmgs 8528.12.90 to 8528.12.95;
“set-top boxes with communication function” undeN Gubheading 8528.12.91 and
“other” under CN subheading 8528.12.98. The maimp@se of this draft CNEN was to
clarify the types of STBs with a communication ftiao falling under the applicable
duty-free heading 8528.12.91.

372. The text of the CNEN regarding STBs fallingden CN subheading 8528.12.90 to
8528.12.95, under CN subheading 8528.12.91 and @idesubheading 8528.12.98 was
adopted by the Customs Code Committee during istinge of October 2008° This is
one of the measures challenged in this disputencAagreement could be reached on the
draft text concerning STBs with a hard disk drivilID"), the discussions regarding
this type of STBs with a communication function e/@ostponed until a later stage.

373. Even though (partly) adopted, it was stillleac when the CNEN would be published in
the Official Journal of the European Union. Some lB€mber States raised questions in
the January 2007 meeting about the effects of tMENCbefore it had been published:

“Issuing of BTIs: Some MS asked the question "What is the situatiith w
issuing BTls if the measure has already been vatelut still not published (for
example, CNEN on set-top boxes) or if the measarelieen voted on but there
was no qualified majority (for example, CNEN on Huae vehicles)?" Chair
stated that MS should follow the BTI guidelinesi(®dl (p. 18 to 19)). Detailed
discussion on this question would be a matter fimeating of the BTI sector®®
(emphasis in original)

374. The Customs Code Committee should have voteth® proposed CNEN concerning

186 European Commission, European Anti-Fraud OfficéAB), Investigation and Operations,
26.04.2005. No. 003398. See Exhibit TPKM-56.

187 Customs Code Committee — Tariff and Statistical minclature Section
(Mechanical/Miscellaneous Sectofpnclusions of the 380meeting of the Committee held from 26 to 28
January 2005point 3.4. See Exhibit TPKM-32.

188  Customs Code Committee — Tariff and Statistical mioclature Section
(Mechanical/Miscellaneous Sectopnclusions of the 407eeting of the Committee held from 18 to 20
October 2006point 3.7. See Exhibit TPKM-30.

189 Customs Code Committee — Tariff and Statistical minclature Section
(Mechanical/Miscellaneous Secto€pnclusions of the 418meeting of the Committee held from10 to 12
January 2007point 5 “Issuing BTIs”. See Exhibit TPKM-57.
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STBs with HDD during its April 2007 meetirtd The Customs Code Committee did not
issue an opinion on the draft CNEN classifying STWith HDD. In particular, the
minutes record that the Committee delivered noiopiton the draft CNEN. However,
since there was no qualified majority to oppose thaft CNEN, the CNEN was
considered adopted by the EC Commission undertiamagement procedurg™ This is
one of the measures challenged in the presenttdispu

375. Some EC member States raised again the i$sukether the CNEN could be applied
before it was published. This matter was discussettie Customs Code Committee’s
meeting of October 2007:

“Set top boxes:Some MS raised the issue of publication of the CN
Explanatory Notes explaining the difficulties thegycounter in practice.
Chair informed that the publication of the CN Exmtory Notes was
planned to be accompanied by the introduction efatitonomous duty
suspension on these products. However, DG TAXUD awasre of the
opposition by a number of MS to an autonomous dugpension. Chair
reminded MS not to issue any contradictory BTls tmébllow the text
that had been agreed upon and had been made putiie Annex to the
report of the respective meeting.

One MS raised the question of the absence/pres#rsmftware (linked
to camcorder issue, ECJ court rulings C-208/06 &@09/06 -
Medion/Canon). Chair concluded that the question tfe
absence/presence of software in this case nedtisifiaxamination.*

376. As shown by the above excerpt, the EC Comarissiressed that EC member States
should follow the text as agreed and voted upor sinould refrain from issuing
contradictory BTIs, even if the CNEN had not yeehgublished. The EC Commission
also reiterated that the publication of the CNENsygéanned to be accompanied by the
introduction of the autonomous duty suspensiorhese products.

377.  During the February 2008 meeting of the Cust@ode Committe® the issue of STBs
without HDD was again placed on the agenda in ordatiscuss the EC Commission’s
proposal to delete the wording “by accessing anyadBress” in the wording of the
CNEN to CN subheading 8528.71.13 (CN subheading3.82201 before HS 2007)
which had been adopted in October 2006. As a rethét requirement that the STB
should be connectable to “any” Internet addresslavaio longer be applicable. Any
Internet connectivity, even if only limited, is afent. The Customs Code Committee
did not reach the qualified majority required tsus a favourable opinion on the

190 Customs Code Committee - Tariff and Statistical mseaoclature Section

(Mechanical/Miscellaneous Secto€pnclusions of the 42Gneeting of the Committee held from 18 to 20
April 2007, point 3.3. See Exhibit TPKM-31.

191 please see para. 65 above.

192 Customs Code Committee — Tariff and Statistical mioclature Section
(Mechanical/Miscellaneous SectoBpnclusions of the 432meeting of the Committee held on 19 October
2007, point 6. See Exhibit TPKM-58.

193 Customs Code Committee — Tariff and Statistical minclature Section
(Mechanical/Miscellaneous Sectofpnclusions of the 44%2meeting of the Committee held from 20 to 22
February 2008Item 3.2. See Exhibit TPKM-59.
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383.

proposed amendment. However, since there was ntifiggiamajority against the

amendment, the proposed amendment was adopted tinedénanagement procedure”.
This amendment was included in the text of the CN#fith was finally published in the
Official Journal of the European Union in May 2008.

On 7 May 2008, the CNEN to CN subheading 8200; CN subheading 8528.71.13,

CN subheading 8528.71.19 and CN subheading 8528.Wlere finally published in the
Official Journal*®* The CNEN are one of the measures challenged iprésent dispute.

The EC Schedule incorporates Attachment B to théTA which obliges the EC to

grant duty-free treatment to Set-top Boxes with a @mmunication Function

The question before the Panel in this dispsitevhether the measures at issue are
consistent with the obligations of the EC underidles 1l:1(a) and Article 11:1(b) of the
GATT 1994. More specifically, the question is whathhe measures at issue result in
treatment of the products at issue — namely, cer@&iBs with a communication
function — that is less favourable than that predidor in the relevant part of the
EC Schedule, because these measures subject ithecpad issue to duties that are in
excess of those provided for in the EC Schedule.

To resolve the above question will first requihe Panel to interpret the text of the
relevant concession included in the EC Schetftlle. so doing, the Panel will have to
follow the general principles set forth in para29-171.

In addition, to adjudicate the claim, the Pameeds to examine the reasons put forward
by the EC to justify that certain STBs with a conmication function would nonetheless
be subject to payment of customs duties. TPKM wstdads these reasons to be those
that motivated the reclassification of some STB#wi communication function under
CN subheadings other than 8528.71.13, and thatcatained in the CNEN published on
7 May 2008.

In conducting its assessment, the Panel rakstimto consideration and draw appropriate
conclusions from the head-note in the EC’s Schetthatprovides that “[w]ith respect to
any product described in or for Attachment B to Ammex to the Ministerial Declaration
on Trade in Information Technology Products, to élk&ent not specifically provided for
in this Schedule, the customs duties on such ptpdiscwell as any other duties and
charges of any kind ... shall be bound and eliminaasdet forth in paragraph 2(a) of the
Annex to the Declaration, wherever the productassified”.

This head-note is self-explanatory: custontedgwn STBs which have a communication
function — a product contained in Attachment Bhe tTA — must be granted duty-free
treatment, wherever such STBs are classified. Thwexeit is not relevant to this dispute
whether a STB which has a communication functiorclessified under a specific
subheading in the EC’s Schedule or whether a speibheading includes such a STB.
In other words, the present disputenist a dispute on how STBs must be classified.

194CNEN of the European Communities, 2008/C 112/03,2008 C 112, 07.05.2008, p.8. See

TPKM-28.

195 The steps that the Panel is suggested to follavdrcurrent dispute are similar to those applied

by earlier panels examining similar type of claiffts instanceEC — Chicken Cuts (Braz)l)
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385.
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387.

388.

3809.

Rather, this dispute is about the coverage of #nmg “set top boxes which have a
communication function”, as set forth in the ITAdain the EC Schedule, and on whether
the tariff treatment granted by the EC to the pobdu issue conforms to Articles 1.1 (a)
and (b) of the GATT 1994. In case a product falithiw the definition of STBs as
contained in the EC Schedule, that product mustgtanted zero tariff treatment
regardless of its classification in the EC Scheduli the EC’'s Common Customs Tariff.

(1) Ordinary meaning

As set forth in the EC Schedule, the prodoeered by the concession at stake is defined
as “Set top boxes which have a communication foncta microprocessor-based device
incorporating a modem for gaining access to therh#t, and having a function of
interactive information exchangé® TPKM will review first the text of the concession
as defined before the colon, and then that asetbffter the colon.

“Set-top boxes which have a communication function”

The ordinary meaning of the terms used forcrileag the product covered by the
concession needs to be examined in the first plEwe proper examination of the product
coverage is of special importance because, adsitatthe head-note to the EC’s table
containing the above concession, for products taghiment B of the ITA, such as STBs,
customs duties must be eliminatedereverthe product is classified.

Taking into account that STBs are modern, tégh products, TPKM believes that
beyond the definitions contained in a general diwry, definitions available in certain
dictionaries specialized in the IT sector, and Whace most commonly referred to by IT
product manufacturers, traders and users, mighigeaiseful guidance to the Panel.

The product covered by the concession at &akefined in the following terms: “Set top
boxes which have a communication function”. Thagré are essentially four words the
ordinary meanings of which need to be examinedt tep box”, “communication”,
“function” and “a”.

The term “set top box” is a high-tech neologifience its definition is not contained in
ordinary dictionaries. However, general dictionar#hed light on the meaning of other
terms contained in the concession.

TheNew Shorter Oxford English Dictionadefines“communication” as(noun): The
action of communicating heat, feeling, motion, ;eésp. the transmission or exchange of

196 Document WT/Let/156. After the colon, the concessit stake in the EC’s Schedule contains

the following text: “a microprocessor-based devioeorporating a modem for gaining access to the
Internet, and having a function of interactive imh@tion exchange”. In the view of TPKM, the colon
breaks the sentence into two parts. In the first, pamely before the colon, the product coveredhey
concession is identified. This, as we have see8TBs with a communication function. In the subsequ
part, i.e., after the colona type of device (STB) that is able to perform a cmmication function is
described. It must be noted that in Attachment & wlords “Set top boxes which have a communication
function” are marked in bold, as opposed to thé oéshe text of the concession at stake. Thisfoeaes
TPKM's argument that the negotiators of the ITAeimled to stress the words “Set top boxes which have
communication function” over the rest of the text.
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397.

information, news, etct®’

TheNew Shorter Oxford English Dictionadefines“function” as(noun): The activity
proper or natural to a person or thing; the purpgwsieatended role of a person or thing;
an office, duty, employment, or calling. Also, atpaular activity or operation (among
several) ...*®

According to these definitions, STBs with anoaunication function are STBs which
have an activity or operation of transmission artenge of information, news, etc.

TPKM notes that the term “communication fumetiis preceded by the word “a”. This
word is defined as follows in tiidew Shorter Oxford English Dictionarya (indefinite
article): 1 One, some, any™

The use of thindefinite article “a” indicates that parties to the ITA intkeed to cover
STBs which may perfornany type ofcommunication function, not a specific type of
communication function. This is important as itdeno support the reading that the
sentence after the colon is only an example of S¥ilfsa communication function.

It is important to highlight that the concessionly provides for “STBs with a
communication function”. It does not include thentesolely” or a term conveying a
similar meaning which could be interpreted as m#tg the product coverage of the
concession to STBs which are capable of performimyg a communication function. In
other words, the concession does not contain amy teat would suggest that STBs
which have in addition to a communication functiamother function, such as video
recording for instance, would be excluded from $itepe of that concession. In this
regard, the Appellate Body has consistently hedd #htreaty interpreter cannot read into
the text of a provision terms that are not contitierein. As a result, since the drafters
did not include the term “solely” or any other diniterms in the text of the concession,
the EC cannot now interpret the text of the coricesas if that term were part of it.

The ordinary meaning of the text of the cosioesis clear. It covers STBs with any type
of communication function. By not including any udgment that the STBs do not have
any function additional to the communication fuanti it is therefore sufficient if the
STB has a communication function, but it may hadditeonal functions, such as a video
recording function.

Certain technical dictionaries may be useafubiefining the term “set-top box”.

TheYourdictionary.condefinesa “STB” as: “a small computing device that intedaa
television (TV) set or computer to a cable TV (CATvetwork, cable modem network,
or satellite TV dish and, perhaps, telephone nétwArset-top box is responsible for
functions such as decoding digital TV signals faspthy on an analogue TV set,
compression and decompression, buffering, secovitgagement, and various signalling
and control communicationg®

19 The New Shorter Oxford English Dictionary, 1998h edition, p. 466.
1%%1d., p. 1056.

994, p. 1.

200 hitp://www.yourdictionary.com/set-top-bowisited on 30 October 2008.
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The Foldoc, Free Online Dictionary of Computinglefines set-top box as “Any

electronic device designed to produce output ooreventional television set (on top of
which it nominally sits) and connected to some ott@mmunication channels such as
telephone, ISDN, optical fibre, or cable. The STially runs software to allow the user
to interact with the programmes shown on the tslemiin some way**

TheSearchNetworking.comtictionary states that “A set-top box is a devtwat enables a
television set to become a user interface to ttexriet and also enables a television set to
receive and decode digital television (DTV) broadsa DTV set-top boxes are
sometimes called receivers. A set-top box is necggs television viewers who wish to
use their current analogue television sets to veadigital broadcasts™

In light of these definitions, a STB consista device that interfaces a television set or
computer with a network, enabling users to exchamfgemation. In other words, a STB
will provide users with the possibility of sendiagd receiving information or other facts
or knowledge.

According to its ordinary meaning, “set-toxés’ are thus apparatus that interface a TV
set or computer to a cable TV network, cable modeitwork, or satellite TV dish and,
perhaps, telephone network. STBs may have a conwationi function and in such a
case, their purpose or intended role is the trassion or exchange of information, news,
etc.

The concession does not require that the $iaBs solely a communication function in
order for it to be covered by the EC concessiostalke. In other words, the ordinary
meaning of the terms of the concession makes dr ¢eat the concession covers STBs
which have a communication function even if theyehadditional functions.

In addition to the above, the placement oblarc after “Set top boxes which have a
communication function” — and the bold type usedliferentiate these words from the
text after the colon — effectively breaks the seogeinto two distinct parts, as discussed
above. As a consequence, it is appropriate to sedhe terms set forth after the colon as
part of the context.

Since the text of the concession concerns SiltlBsh have a communication function,
the EC has undertaken a commitment to treat STBshwkalthough not complying
strictly with every aspect of the description aftee colon,but have a communication
function as products covered by the EC’'s concession. \irlg customs duties on
certain STBs with a communication function importatb the EC, the EC is therefore
acting inconsistently with its obligations undettiéles II:1 (a) and (b) of the GATT 1994.

Even ifarguendo,the text after the colon had to be taken into ik@ration in this part
of our analysis, the conclusion arrived at aboveldatill be valid. As TPKM will show
in the next Section examining the text after théormothis text does not support a

201 http://foldoc.org/index.cgi?query=set+top+beisited on 30 October 2008.
202 hitp://searchnetworking.techtarget.com/sDefinitlyysid7 gci212971,00.htmlvisited on 30

October 2008.
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proposition that STBs performing functions in additto the communication function —
such as STBs with a HDD — or STBs performing thenmwinication function through
certain devices other than “V.34-, V.90-, V.92-,ID®r cable modems” fall outside the
scope of the EC concession at dispute.

“a_microprocessor-based device incorporating a modem gaining access to the
Internet, and having a function of interactive imi@tion exchande

In paras. 385-405, TPKM has examined the teftlse concession until the colarg.,
“Set top boxes which have a communication functidn"the view of TPKM, the colon
breaks the sentence into two pdffsin the first part, namely before the colon, the
product covered by the concession is identifieds,Tas we have seen, is STBs with a
communication function. In the subsequent pigt, after the colona type of device
(STB) that is able to perform a communication fimrttis described. This view is
confirmed by the use of the indefinite article fa'the concession. The product described
after the colon is an STB with communication fuowtiln other words, it describes one
type of apparatus with a communication function.aké covered by the concession.

The above conclusion is confirmed by the flaat in Attachment B to the ITA the words

“Set top boxes which have a communication functiaré marked in bold, as opposed to
the rest of the text of the concession at stak¢heénview of TPKM, this shows that the

negotiators of the ITA intended to stress the wof8et top boxes which have a

communication function” over the rest of the text.

In sum, and considering the above argumem&M considers that it is appropriate to
analyse the other terms, namely “a microprocesasedb device incorporating a modem
for gaining access to the Internet, and having rectfan of interactive information
exchange”.

According to commonly used dictionaries, theanings of the relevant terms in the
definition are as follows.

TheNew Shorter Oxford English Dictionadefines tnodem” as (noun): A combined
modulator and demodulator, usedp.to connect a computer to a telephone line, for
converting digital electrical signals to analoguewodio one and vice ver8¥.

TheNew Shorter Oxford English Dictionadefines gain” as(verb): Obtain, secure, or
acquire (esp. something desired or advantagé®us).

TheNew Shorter Oxford English Dictionamjefines fnteractive” as (adjective): 1.
Reciprocally active; acting upon or influencing leather. 2. Designating or pertaining to
a computer terminal or system that allows a two-fiay of information between it and
a user, responding to input from a uSer.

2031t must be noted that in Attachment B the wordst“®p boxes which have a communication

function” are marked in bold, as opposed to thé oéshe text of the concession at stake. Thisfoeaes
TPKM'’s argument that the negotiators of the ITAeimied to stress the words “Set top boxes which have
communication function” over the rest of the tekthe concession.

204 TheNew Shorter Oxford English Dictionary, 1998h edition, p. 1811.
20514, p. 1066.
2814, p. 1406.

8¢



European Communities and its Member States-Tagfitinent First Written SubmissionTiKM
of Certain Information Technology Products 05 March 2009
(WT/DS375, WT/DS376, WT/DS377)

413. The New Shorter Oxford English Dictionarglefines fnformation” as (noun): 2.
Communication of the knowledge of some fact or ommce. 3. Knowledge or facts
communicated about a particular subject, eventjmtiligence, news’

414. TheNew Shorter Oxford English Dictionadefines ‘exchange”as(noun): The action,
or an act, of reciprocal giving and receivifiig(verb): Dispose of by exchange or barter;

relinquish (something) and receive something elgeturn?®®

415. TheNew Shorter Oxford English Dictionadefines fncorporate” as “1. combine or
unite into one body or uniform substance; mix tbget 2. Put (one thing) in or into
another to form one whole; include, absold.”

416. In view of these definitions, a type of STBtwa communication function would be a
microprocessor-based device incorporating a modengdining access to internet and
allowing a two-way flow of information.

417. For some of the terms that are themselvesdidlyets, it is useful to look in specialized
dictionaries, in particular for the word “modem¥gn that it appears to be contentious in
the framework of the present dispute.

418. According to thdEEE Standard Dictionary of Electrical and Electios Terms a
“modem” is a piece of equipment that connects daiaminal equipment to a
communication liné**

419. Furthermore, devices that operate throughtheriet or network connection, a wireless
based connection (i.e., WLAN or “wireless LAN"), ardigital communications network
(ISDN), are also modems — they connect the sebtopto a communication line and
convert signals produced by one type of deviceftora compatible with anothét?

420. It is clear from the above-mentioned defimtidhat the term “modem” is a generic term
used to describe an apparatus that accesses arfddat with the Internet.

421. The broad definition of the term “modem” isther supported by the words following
the term “modem” in the concession at stake. Indiéed clarified that it is the modem
that is “for gaining access to the Internet”. Wisagssential is that the device enables one
to gain access to the Internet. This is possibteonty with DSL- or cable- modems, but

20714, p. 1379.

20814., p. 886.

20914, p. 886

21019, p. 1342.

2! See thelEEE Standard Dictionary of Electrical and Electios Terms(1996), p. 660. It
defines modem as “[a] contraction of Modulator-DEMtator, an equipment that connects data terminal
equipment to a communication line.”

212 5ee theNewton's Telecom Dictionarf2008, 24th ed.) p. 922 ("A Terminal Adaptor,oals
known as an ISDN Modem, is an interface device #ssentially is a protocol converter that serves to
interface non-ISDN devices (e.g., PCs, fax machimed telephone sets) to an ISDN BRI (Basic Rate
Interface) circuit..."); See also thdewton's Telecom Dictionar{2004, 20th ed.), p. 532 ("The term
'modem’ also is applied (and correctly so, in theely technical sense) to ISDN TAs (Terminal Adagte
ADSL TUs (Terminating Units), line drivers and stibaul modems").
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also with modems such as ISDN- modems.

Conclusions concerning the ordinary meaning

422. TPKM has first examined the meaning of thenteafter the colon: “a microprocessor-
based device incorporating a modem for gaining sde the Internet, and having a
function of interactive information exchange”. TPKkbnsiders that because of the
placement of these terms after the colon, and Isecthe terms “set top boxes which
have a communication function” are marked in baldhie ITA, these terms provide the
description of one type of STB which has a commation function.

423. Examining the terms after the colon, TPKM hat found any ground that may justify
excluding from the scope of the concession at s&kBs whichin addition to the
communication function, are able to perform a rdoa@ or reproducing function.
Moreover, the analysis of the term “modem” has shémat this term has a very broad
scope.

(2) Context

424. Having examined the ordinary meaning, TPKMsuto examine the “context” for the
concession at stake pursuant to Articles 31(1)3r#) of theVienna Conventian

425.  As indicated above, the “context” consistshie first place in the text of the tredtyin
light of the case-law of the Appellate Bodyaf — Chicken Cutahich has distinguished
between the immediate and broader context, TPKM aviklyse the tariff headings
indicated in the EC Schedule regarding its conoassih STBs with a communication
function.

Tariff headings indicated in the EC Schedule regaydts concession on “set-top
box with a communication function”

426. The terms in the headings and subheadingsdlist the EC Schedule need to be
examined. It is recalled that the EC cites theofeihg 3 subheadings next to STBs in the
second list: 8517.50.90, 8517.80.90 and 8525.2(086.titles of the relevant headings
and subheadings, taken from the first list in tiie&thedule, are as follows:

HS96 Description

8517 Electrical apparatus for line telephony oe ltelegraphy, including line telephone sets
with cordless handsets and telecommunication apafar carrier-current line systems
or for digital line systems; videophones:

8517 50 - Other apparatus, for carrier-currentdiystems or for digital line systems

8517 50 10 -- For carrier-current line systems

8517 50 90 -- Other

8517 80 - Other apparatus

8517 80 10 -- Entry-phone systems

8517 80 90 -- Other

8525 Transmission apparatus for radio-telephongiorgelegraphy, radio-broadcasting |or
television, wlether or not incorporating reception apparatus camd recording ¢

213 5ee Chapeau of Article 31(2) of tiieenna Convention
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reproducing apparatus; still image video camerdsoéimer video camera recorders:
8525 20 - Transmission apparatus incorporatingptéme apparatus
8525 20 10 -- Radio-telegraphic or radio-telephapmiparatus, for use in civil aircraft
-- Other
8525 20 91 --- For cellular networks (mobile telepé)
8525 2099 --- Other
427.  The following CN subheading was also menticeedf 2000:
8528 12 91 Reception apparatus for television, éredr not incorporating radio broadcast
receivers or sound or video recording or reprodyepparatus ... -- Colour ... |--
- Other ... ---- Other ... ------ Apparatus withnaicroprocessor-based device

incorporating a modem for gaining access to therfat, and having a functign
of interactive information exchange, capable ofeirdag television signals
(“Set-top boxes with a communication function”)

428.

429.

430.

431.

432.

433.

Heading 8517 covers “Electrical apparatusifertelephony or line telegraphy, including
line telephone sets with cordless handsets andom@unication apparatus for carrier-
current line systems or for digital line systeniggophones:”.

In turn, CN subheading 8517.50.90 covers “Othgparatus, for carrier-current line
systems or for digital line systems - Other” and €idheading 8517.80.90 covers “Other
apparatus - Other”.

Neither the terms contained in the title & teading 8517, nor those in the titles of the
two above-mentioned subheadings make any referemdbe functions that may be
performed by apparatuses classified under thisihgaghd subheadings. The terms in
those titles do not expressly or implicitly limhe functions of products classified under
them to one or more functions. These terms thezefdo not support the EC's
determination that STBs that perform functions iddidon to the communication
function cannot be treated as falling under theecage of the concession at stake.

Next, the terms of heading 8517 and CN subhga@517.50.90 and 8517.80.90 also do
not make any reference to any specific type of mwdehat would restrict the scope of
the concession.

Heading 8525 covers “Transmission apparatusrddio-telephony, radio-telegraphy,
radio-broadcasting or television, whether or natonporating reception apparatus or
sound recording or reproducing apparatus; telewiseimeras; still image video cameras
and other video camera recorders :” and subheadf®b.20 refers to “transmission
apparatus incorporating reception apparatus”.

As is clear from the terms used in heading583%Ris heading covers “Transmission
apparatus (...) whether or not incorporating receptpparatus or sound recording or
reproducing apparatus;...”. The title of the headmgkes it clear that apparatuses
covered by this heading fall under it regardlessvb&ther they incorporate reception
apparatus or sound recording or reproducing apparé fact, the title of subheading

8525.20 under which the EC stated in its Schedblat tcertain STBs with a

communication function should be classified covexpressly transmission apparatuses
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434.

435.

436.

437.

438.

“incorporating reception apparatus”.

Heading 8525 is divided into four main subliegst 8525.10 (“Transmission apparatus”),
8525.20 (“Transmission apparatus incorporating peoe apparatus”), 8525.30
(“Television cameras”) and (“Still image video cama®e and other video camera
recorders”). Because the terms “recording” andrtwdpcing” are placed before the first
semi-colon in the title of Heading 8525, they mrtefer to functions that transmission
apparatus for radio-telephony, radio-telegraphgio®oroadcasting or television — one of
which is STBs classified under subheading 8525.20may perform. Therefore,
apparatuses falling under subheading 8525.20 ddimy STBs with a communication
function — may perform more than one function atiltitse classifiable under one of the
two subheadings which the EC identified in its Sthe as covering the product at stake.

Neither the terms in the title of heading 8525 of subheading 8525.20 require that the
transmission apparatus incorporating reception rapps consists of a modem for the
apparatus to be classifiable under that headingsabkdeading.

The fact that the EC did not implement thisaassion by including the same wording as
the one included after the colon, i.e., “a microg@ssor based device incorporating a
modem for gaining access to the Internet, and lgawan function of interactive
information exchange” supports the position thé thescription is but only one type of
STBs with a communication function that are covedsgdhe concession. It was only as
of the end of 2000 that the EC decided to implentbet concession with the same
wording as the one included after the colon thro@dhsubheading 8528.21.91. However,
such amendment does not affect the above anaipsis e new CN subheading 8528.
21.91 would necessarily include what had been ifiestby the EC in the initial CN
subheadings.

Conclusion on context

TPKM has analysed the terms of the CN subhgadisted by the EC in its Schedule
regarding the concession on STBs. These terms tisupport the EC’s determination
that STBs that perform functions in addition to ttemmunication function cannot be
treated as falling under the coverage of the caimesat stake. Similarly, they do not
require that the STBs include specific types of emod in order to fall under one of these
CN subheadings.

3) Object and purpose

® Expansion of trade in goods and substantiauetthn of tariffs

InEC — Chicken Cuts (Brazjlthe panel concluded that “concessions made by WTO
Members should be interpreted so as to furthegémeral objective of the expansion of
trade in goods and the substantial reduction dffgabut that it is also clear that “such
an interpretation is limited by the conditions thatangements entered into by Members
be reciprocal and mutually advantageot}s”.

2% panel ReportEC — Chicken Cuts (Brazilpara. 7.320 confirmed on appeal by the Appellate

Body, para. 243.
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439.

440.

441.

442.

443.

444,

445,

The concession concerning “set-top boxes whiele a communication function” has
been made by the EC pursuant to the ITA, i.e.rideoto implement the ITA. Actually,

all the participants to the ITA have made the saomcession since, under the ITA, all
participants committed themselves to bind and eliid@ duties with respect to all
products specified in Attachments A and B to thenénto the Declaration, including
with respect to “set-top boxes which have a comation function.” In that respect, the
concession made by the EC is by definition recigkcgnd mutually advantageous
because the same concession has been made Hyealpatticipants to the ITA.

Since the concession has been made by theisGamt to the ITA, TPKM considers that
it is essential to examine carefully the ITA in erdo properly assess the “common
intention” of the parties.

In this regard, the wording used in the ITA amits Preamble is highly relevant. First,
the Preamble to the ITA underlines the key roletrafle in information technology
products in the development of information indestrand in the dynamic expansion of
the world economy. Second, it emphasizes the [jzatits’ desire “to achieveaximum
freedom for world trade in information technology produttdemphasis added)
Paragraph 1 of the ITA further provides that “epalty’s trade regime shou&lolve in a
manner that enhances market access opporturdiieimformation technology products.”
(emphasis added)

It thus flows from the Preamble and text & ERA that the manifest object and purpose
of the ITA is to expand world trade in IT produttsthe maximum extent possible by
way of eliminating customs duties as well as amgptluties and charges. Interpretations
such as the one advocated by the EC do not confatimthe ITA's object and purpose.
In particular, an interpretation that would resumltexcluding from the EC concession
with respect to “set-op boxes which have a comnatign functions”, STBs that have an
additional recording function (STBs including a Hp@r STBs that do not incorporate
the types of modems that are listed in the CNENgcadstrary to the objective of
substantial reduction of tariffs through reciprocahd mutually advantageous
arrangements.

(i) The security and predictability of the recipal and mutually advantageous
arrangements

As indicated above, one of the main objectsmmposes of the WTO Agreement and of
the GATT 1994 is the security and predictability tbfe reciprocal and mutually
advantageous arrangements directed at the substaatiuction of tariffs and other
barriers to trade.

In order to promote security and predictapitite interpretation of a concession is to be
limited by the terms used in that concession. Thwdimg used in the concession
concerning “set-top boxes which have a communioatimction” does not in any way
limit its scope to those STBs which do not havelzDHor to those STBs that include the
specific types of modems that are referred to@@NEN that are challenged.

The objectives of security and predictabivtyuld thus strongly be undermined if

the EC could unilaterally restrict the scope of tbacession granted with respect
to “set-top boxes which have a communication functby excluding from it the
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446.

447.

448.

449.

450.

451.

STBs at issue.

(4) Other Considerations

As we have seen, STBs meeting the requirensentforth in the EC Schedule should
have been granted duty-free treatment since the2@30. Such STBs were to fall under
the three subheadings mentioned in document WT/R6f/ namely, 8517.50.90,

8517.80.90 and 8525.20.99.

In 2000, the EC amended its CCT in order fiecethe discussions that had taken place
within the ITA Committee with respect to the cldissition of STBs which have a
communication function. The EC introduced Taric €®528.12.93.10 as of 1 October
2000 that covered “apparatus with a microprocebased device incorporating a modem
for gaining access to the Internet, and having rectfan of interactive information
exchange, capable of receiving television sign&st{top boxes with communication
function”). As of 1 January 2002, that Taric codaswchanged into CN subheading
8528.12.91. STBs falling under this subheadingiveckduty-free treatment.

Between 2000 and 2005, imports of differemesy of STBs increased very rapidly.
Imports of STBs which have a communication functlmmefited from the duty-free
treatment, as provided for in the EC Schedule.

Following an OLAF investigation, the Customsd€ Committee started discussing in
2005 the coverage of the ITA as regards STBs assification matters related thereto.

Summary reports of these initial meetingsdatti that the discussion focused on the
scope and coverage of the EC concession with resp&d Bs. In the Report of the 350
meeting of the Customs Code Committee, there imdination that a type of STB was
not treated as covered by the EC's concession: iMfBild not classify a product
under ... CN subheading [8528 12 91] if the interoehnection is limited to certain
WEB-addresses. In the report summarising thé"3@&eting of the Committee it is stated
that: “set-top boxes classified under code 852812must incorporate a tuner and a
modem. Set-top boxes with a tuner which are todmnected to an external modem are
under code 8528 12 94.”

In the summary report of the §7@ommittee meeting it is stated that:

“- A set-top box needs to meet the requirementsthaf description of
subheading 8528 12 91 in order to be classifiedethieé is essential that the
following requirements are met:

- an incorporated modem;

- internet access, and

- interactivity.

- One can distinguish between an IP set-top bok ibwser function (point to
point) and other (non-IP) set-top boxes where thedem is used for
communication. In the latter group of set-top bogedistinction can be made
between the two-way communication boxes (with retsignal) and the boxes
which do not have this return signal capability.”
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452.

453.

454,

455,

456.

457.

Up to the end of 2005 there was no indicatibat certain STBs which have a
communication function wouldot benefit from the duty-free treatment under the EC
Schedule, other than those whose internet conmeisticmited to certain WEB-addresses
or those with an external modem.

In the 398 meeting of the Committee, in May 2006, EC membeteS examined the
draft CNEN and discussed the issue of the treatrnEr8TBs with a communication
function incorporating a device performing a redogd function. The proper
classification of this STB was to be examined ferthy the EC Commission. While no
decision was taken, the EC Commission asked EC meBiates to “wait to issue BTIs
until the case is concluded.”

In the meetings of July and October 2006 difaét CNEN continued to be discussed. In
October 2006, the CNEN to codes 8528.12.90 to 82285 and 8528.12.98 were
approved by unanimity and a favourable opinionddec8528.12.91 was given. The vote
relating to STBs with a HDD was postponed. It was$ wp for voting in April 2007,
being approved under the comitology procedure.

Until the issue was discussed in the Custooge@ommittee and even until the CNEN
was published in the Official Journal of the EurapéJnion, the STBs at issue benefited
from duty-free treatment as evidenced by numerolis Bhat have been issued by the
customs authorities of the EC member States undieisibheading 8528.12.91. Even
when the issue was under discussion in the Custode Committee, some customs
authorities of the EC member States continued phyaguty-free treatment on any types
of STBs with a communication function, including$e that incorporated a HDD. For
instance, French customs authorities delivered ad@Tof 2 August 2005 for a STB

including a HDD under CN subheading 8528.12'81the UK customs authorities

delivered a similar BTI on 8 April 2085 the Belgian customs authorities as V&l

The measures at issue violate Articles I1:1(a)mal 11:1(b) of the GATT 1994

Pursuant to Article Il of the GATT 1994, the& Eannot accord to the other WTO
Members treatment which is less favourable thah phavided in its Schedule (Article
Il:1(a) of the GATT 1994) and more precisely, canngpose customs duties in excess of
those set forth and provided in that Schedule ¢fatil: 1(b) of the GATT 1994).

Since, through the measures at issue, thempOsies a 13.9% or 14% customs duty on
STBs with a communication function while they shibble granted duty-free treatment
pursuant to the concessions included in the EC dedbethe EC violates Articles 1l:1(a)
and Article 11:1(b) of the GATT 1994.

By Not Publishing the Amended Explanatory NotefRelated to the Tariffication of
Certain STBs for More Than One Year, the EC is Viohting Article X:1 of the GATT
1994

Relevant facts

215BT| FR-E4-2005-003506. See Exhibit TPKM-60.
218 BT| GB114068108. See Exhibit TPKM-60.
217BTI BED.T.235.330. See Exhibit TPKM-60.
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458.  One of the measures challenged in this disiputee CNEN relating to STBs that were
published in the Official Journal of the Europeanidh on 7 May 2008.

459.  As noted in the Section dealing with the fathackground, a draft CNEN had initially
been submitted by the EC Commission in 2006. Thim robjective of the draft CNEN
was to clarify the types of STBs that could faldenCN subheading 8528.12.91 and thus
exempted from import duty. CN subheading 8528.1x8¢ered “apparatus with a
microprocessor-based device incorporating a modengdining access to the Internet,
and having a function of interactive informatiorckange, capable of receiving television
signals (“set-top boxes with communication functjgpnThe draft CNEN listed the
various criteria that STBs had to fulfil in ordey be covered under CN subheading
8528.12.91. Among others, the draft CNEN provideat taccess to Internet” under CN
subheading 8528.12.91 required unlimited interemnectivity. Moreover, STBs had to
incorporate particular types of modems. More speadlf, devices such as ISDN-,
WLAN- or Ethernet devices were not considered td'lhedems” and STBs including
such devices therefore excluded from the scope Mf dObheading 8528.12.91. In
addition, the draft CNEN required the modem to beilt into the STB”. Furthermore,
the draft CNEN also excluded from the scope ofdiiy-free tariff treatment STBs with
a HDD. As a result, STBs with limited internet centivity, not incorporating a modem
within the meaning of the CNEN or with a HDD werecleided from the scope of CN
subheading 8528.12.91, not covered by the ITA amté subject to a 14 % customs duty
[or 13.9% as far as STBs with HDD are concerned].

460. During the meeting that was held in Octobe®620the Customs Code Committee
delivered a favourable opinion on the draft CNEMearning STBs to CN subheadings
8528.12.90 to 8528.12.95 “video tuners”, to CN sauting 8528.12.91 “apparatus with
a microprocessor-based device incorporating a mddemaining access to the Internet,
and having a function of interactive informatiorceange, capable of receiving television
signals” and CN subheading 8528.12.98 “other”. €heé&EN were thus adopted. The
Customs Code Committee could however not reaclyeement on the classification of
STBs with a HDD during that meetiﬁﬂf The issue of the classification of STBs with a
HDD was thus again raised during the April 2007'seting. During that meeting, the
Customs Code Committee was unable to reach a igpaalifiajority in order to issue a
favourable opinion with regard to the classificataf STBs with a HDD. Since there was,
however, no qualified majority to oppose the d@REN, the EC Commission adopted
the latter according to the management proceﬁﬁrﬁhus, STBs with a HDD were thus
classified under CN subheading 8521.12.20 (CN saitihg 8521.90.00 as of 1 January
2007) as “other video recording apparatus” pursuanthe adopted CNEN and, as a

218 Customs Code Committee — Tariff and Statistical mi¥noclature  Section

(Mechanical/MiscellaneousiConclusions of the 487meeting of the Customs Code Committee held in
Brussels from 18 to 20 October 20@®int 3.7. See Exhibit TPKM-30.

29gee Article 4 of Council Decision 1999/468/EC ahdicle 9 of Council Regulation (EEC)
2658/87. The Committee delivered no opinion ondkssification of set-top boxes incorporating adhar
disc. See Customs Code Committee - Tariff and sHieal Nomenclature Section
(Mechanical/Miscellaneous)Conclusions of the 430meeting of the customs Code Committee held in
Brussels from 18 to 20 April 2007, point 3S2e Exhibit TPKM-31.

97



European Communities and its Member States-Tagfitinent First Written SubmissionTiKM
of Certain Information Technology Products 05 March 2009
(WT/DS375, WT/DS376, WT/DS377)

result, subject to a 13.9% customs dﬁ&/

461.  Although already fully adopted in April 20Qfie CNEN were not published at that time.
As a result, EC member States started to raisessiie of their legal status, i.e., whether
they should be followed despite the fact that theg not been published yet. During the
Customs Code Committee’s meeting held in Octobe®d720he EC Commission
requested the EC member States to follow the tetkttoCNEN even though they had not
yet been published and to refrain from issuing @mtradictory BTIS*

462. The draft CNEN were eventually published i ®fficial Journal of the European Union
on 7 May 2008?*|.e., more than one year after having been adopted

2. The non-publication of the CNEN while already adpted is contrary to Article X:1
of the GATT 1994

463. By failing to publish the CNEN once they hagkib adopted and therefore to publish
them “promptly”, the EC violated Article X:1 of tHeATT 1994.

464. Article X:1 of the GATT 1994 reads as follows:

“Laws, regulations, judicial decisions and admimigte rulings of general
application, made effective by any contracting warpertaining to the
classification or the valuation of products for ttuss purposes, or to rates of
duty, taxes or other charges, or to requirememtstyictions or prohibitions on
imports or exports or on the transfer of paymehéseof, or affecting their sale,
distribution, transportation, insurance, warehogsimspection, exhibition,
processing, mixing or other use, shall be publigbrednptly in such a manner as
to enable governments and traders to become ad¢gdaiith them.”

465. The CNEN relating to STBs as published inGMicial Journal of the European Union
on 7 May 2008 fall within the scope of Article Xdf the GATT 1994 as administrative
rulings. Indeed, they constitute “laws, regulatiojuglicial decisions and administrative
rulings of general application [...] pertaining tcetklassification [...] of products for
customs purposes, or to rates of duty, taxes @r atharges”.

0} The CNEN constitute “administrative rulings"thin the meaning of Article
X:1 of the GATT 1994

466. CNEN are issued by the EC in accordance \Wghntanagement procedure provided for
in Article 10 of Council Regulation (EEC) No. 2688F** CNEN must be followed by
national customs administrations. In that respitcthould be noted that the ECJ has

20 customs Code Committee — Tariff and Statistical mi¥noclature Section

(Mechanical/Miscellaneous)Conclusions of the 430meeting of the customs Code Committee held in
Brussels from 18 to 20 April 2007, Annex $ée Exhibit TPKM-31.

21 customs Code Committee - Tariff and Statistical moclature  Section
(Mechanical/Miscellaneous onclusions of the 432 meeting of the Customs Code Committee held in
Brussels on 19 October 20Q7oint 6. See Exhibit TPKM-58.

%22 CNEN of the European Communities, 2008/C 112/03,2008 C 112, 7.5.2008, p.8. See
Exhibit TPKM-28.

223 5ee Article 9(1)(a) of Council Regulation No. 2658
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467.

468.

4609.

consistently held that CNEN constitute an importar@ans for ensuring the uniform
application of the CCT by the customs authoritiéthe EC member Stat&é This
implies that customs authorities are required Hofothese CNEN.

(2) The CNEN constitute an administrative rulind'@éneral application”

The CNEN concerned are clearly “of generaliegtion”. As noted by the Panel BEC —
Selected Customs Matterthe laws, regulations, judicial decisions ardhanistrative
rulings of general application” described in ArticK:1 of the GATT 1994 are laws,
regulations, judicial decisions and administratidings that apply to a range of
situations or cases, rather than being limitedhigirtscope of application"Z.SIn us -
Underwear the Panel noted that “If, for instance, the matrwas addressed to a specific
company or applied to a specific shipment, it wondd have qualified as a measure of
general application. However, to the extent tha thstraint affects an unidentified
number of economic operators, including domestetfaneign producers, we find it to be
a measure of general applicatiéfi” The CNEN relating to STBs apply to a range of
situations or cases and affect an unidentified remuf economic operators. They are
thus of general application.

3) The CNEN have not been publishmdmptly

A broad interpretation of the terms “laws, ulagjons, judicial decisions and
administrative rulings” as included in Article Xdf the GATT 1994 is consistent with its
context as contained in Article X of the GATT 199 noted by the Panel IBC —
Selected Customs Mattershe title as well as the content of the variquevisions of
Article X of the GATT 1994 indicates that that Af#, at least in part, is aimed at
ensuring that due process is accorded to tradeem ey import or expor%m. The
objective of Article X:1 is to enable governmentwldraders to acquire information as
soon as possible so that they can adapt theingaattivities accordingly without having
to bear any detrimental effect caused by the adomf new laws, regulations, judicial
decisions or administrative rulings.

In the present case, although the CNEN weoptad in April 2007, they have only been
published officially in May 2008, i.e., more thaneoyear later while, in the meantime
EC member States started and had to follow the CNEiith were thus “effective”
within the meaning of Article X:1 of the GATT 19974he fact that the CNEN were
published only in May 2008 while already made dffes is clearly inconsistent with the
requirement of “prompt” publication included in Ae X:1 of the GATT 1994.

224 C-312/07JVC France para. 33, see Exhibit TPKM-11; C-229/@nshine Deutschland

Handelsgesellschafpara. 26, see Exhibit TPKM-12: C-495/08ermodal Transports BVpara. 47, see
Exhibit TPKM-13; C-445/040ssehl Erzkontor GmhHpara. 19, C-500/0Broxxon para.21, see Exhibit
TPKM-15.

225 panel ReportEC- Selected Customs Mattepara. 7.116. In that case, the Panel underlined

that “the ordinary meaning of the term 'generaltiigh is of relevance in the context of Article Xof.the
GATT 1994, is 'not specifically limited in applidah; related to a whole class of objects, casesasions,
etc. (of a rule, law, etc.) true for all or neadlf cases coming under its terms’ and that 'theinany
meaning of the term 'application’ of relevance fbe purposes of Article X:1 of the GATT 1994 ishét
bringing of a general or figurative statement, eotly, principle, etc., to bear upon a matter”,gat.116.

226 panel Report)S — Underwearpara. 7.65.
22T panel ReportEC-Selected Customs Mattepsyra. 7.107.
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470.

471.

472.

473.

474.

Therefore, the EC has violated Article X:1 of th&TG 1994.

By Applying Duties on Certain STBs Prior to theOfficial Publication of the
Measures Imposing the Duties, the EC is Violating Aicle X:2 of the GATT 1994

Relevant facts

As indicated above, the CNEN relating to STWare voted by the Customs Code
Committee in October 2006 and April 2007. As a ltesftithese CNEN, some types of
STBs such as STBs with a HDD which were previowsliject to duty-free treatment
upon importation became subject to a 13.9 % custdoty pursuant to the new
classification imposed by these CNEN. The CNEN tigjato STBs were officially
published in the Official Journal of the Europeaniash on 7 May 200828

However, before the official publication in M2008 took place, several EC member
States started to apply the adopted CNEN. For nostaBelgian Customs already
imposed duties on STBs with a HDD with or withouthadem in the first half of 2006.
They further issued retroactive duty claims for SMth a modem incorporating a HDD
and for STBs without a modem whether including alCH&r not, imported during 2004-
2005. In this case, duties were thus levied on mspwhich took place before the
publication and even the adoption of the CNEN.

Similarly, the French authorities applied t6&IEN almost one year before their
publication by issuing in July 2007 BTIs that cified STBs with a HDD as “other video

recording apparatu&‘z.9

The enforcement of the CNEN by the EC membses$ prior to their official publication
is consistent with the requirement of the EC Corsinisthat EC member States follow
the content of CNEN and do not issue BTls thatargradictory to them as soon as their
content has been voted by the Committee, i.e., befare the measure has been formally
adopted by the EC Commission and published in ffiei&@ Journal®*®

By enforcing the CNEN relating to STBs before thir official publication, the EC
violated Article X:2 of the GATT 1994

Article X:2 of the GATT 1994 reads as follows:

“No measure of general application taken by anytreating party effecting an

advance in a rate of duty or other charge on insponider an established and
uniform practice, or imposing a new or more burdems requirement, restriction

or prohibition on imports, or on the transfer ofymeents therefore, shall be
enforced before such measure has been officialtighed.”

228 CNEN of the European Communities, 2008/C 112/03,2008 C 112, 7.5.2008, p. 8. See

TPKM-28.

229 FR-E4-2007-002839-R1,FR-E4-2007-001251, FR-E4_ZWP61. See Exhibit TPKM-61.
230 customs Code Committee — Tariff and Statisticamnclature Section (Heads of Tariff),

Summary Report of the 433neeting of the Committee held on 22 October 2@@iht 5. See Exhibit
TPKM-17.
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475. The Appellate Body stated WS — Underwearthat Article X:2 of the GATT 1994
embodies a principle of fundamental importance, ite principle of transparency which
has due process dimensions: “Article X:2 may benseo embody a principle of
fundamental importance - that of promoting fulldiiisure of governmental acts affecting
Members and private persons and enterp%?%e"rhe Appellate Body further clarified
that the main purpose of Article X:2 is to ensurattMembers or persons affected by
governmental measures that impose restraints, resgants and other burdens have a
reasonable opportunity to acquire all the needéatrimation in order protect and adjust
their activities or challenge such measurés.

476. The panel iUS - OCTG AD Measurd®eld that “obviously, since Article X:2 precludes
retroactive application of a measure, compliandh whis obligation, and thus questions
of alleged violation, will depend on the timing pfiblication of a measure, and its
enforcement in particular circumstances affectimg tights of WTO Member&® It is
thus essential to examine the time of publicatibnthe CNEN and the time of its
enforcement by certain EC member States.

477. Given that the enforcement of the CNEN retatin STBs started well before their
publication in the Official Journal in May 2008 etlEC acted inconsistently with Article
X:2 of the GATT 1994.

478. The principles of transparency and due proeese not respected during the adoption
and enforcement of the CNEN relating to STBs. Sdfte member States started to
follow the content of the CNEN, thereby levying tmms duties on STBs that had been
imported duty-free before the CNEN were officigtiyblished in the Official Journal of
the European Union. Some EC member States appligsdbased on the new
classification to imports that had occurred evefogethe CNEN'’s adoption in 2007.
Such actions are contrary to the principles of¢panency and legal certainty.

479. The lack of transparency is also demonstratethe fact that EC member States kept
raising the issue of the legal status of the CN&becially concerning the classification
of STBs incorporating a HDD in various meetingshef Customs Code Committe¥.

480. In view of the foregoing, it is clear that tB€ acted inconsistently with its obligations
under Article X:2 of the GATT 1994.

F. By Imposing Duties on Certain Multifunctional Machines, the EC is Violating
Articles ll:1(a) and Il:1(b) of the GATT 1994

481. This claim concerns the treatment given byB6eto imports of certain MFMs. Through
the challenged measures which are described inspafiv-121, the EC is imposing

zzi Appellate Body Report)S — Underwegrpage 21.
Ibid.

233 panel ReportJS — Qil Country Tubular Goods Sunset Revj@asa. 7.181.

24 Customs Code Committee — Tariff and Statisticalm¥noclature SectionReport of
Conclusions of the 413meeting of the Customs Code Committee, held ins®tsi from 10 to 12 January
(TAXUD/0584/2007), point 5. See Exhibit TPKM-57; &ams Code Committee — Tariff and Statistical
Nomenclature SectiorReport of Conclusions of the 43theeting of the Customs Code Committee, held in
Brussels on 19 October 20Q70int 6. See TPKM-58.
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482.

483.

484.

customs duties on certain MFMs, instead of progdinty-free treatment as required by
the EC Schedule.

In light of the above, TPKM considers thatdtsnmerce has been accorded treatment

less favourable than that provided in the EC Scleedund that ordinary customs duties,
or other duties and charges, in excess of thoséosbtin the EC Schedule have been
applied to MFMs, inconsistent with the obligatioosthe EC and its member States
under Articles Il:1(a) and Il:1(b) of the GATT 1994The measures at issue nullify or
impair, within the meaning of Article XXIII of theéGATT 1994, benefits accruing,
directly or indirectly, to TPKM.

As already stated, the MFMs at issue canilided into two main product categories.
The MFMs of the first category are connectable noA®P machine or to a computer
network. Products belonging to this category ametimes referred to as multifunctional
printers. The second category of MFMs cannot canteean ADP machine and operates

in connection with a phone line. These MFMs usuladlye a sheet feed scanner. Products

belonging to this category are commercially refét@as facsimile machines.
Treatment of the product at issue

Q) Treatment in the EC Schedule

The EC incorporated in its Schedule the commrits undertaken in the ITA. More
specifically, the EC modified its Schedule suchiaabind duty-free treatment on imports
of “input or output units” of ADP machines (HS sealding 8471.60) including on

printers (CN subheading 8471.60.40) and “otherdN &ibheading 8471.60.90) and on
imports of “facsimile machines” (CN subheading 82170G*) as follows:

Tariff Item
number

Description of products | Base Bound | Impleme | Present INR Concessio| Earli
rate rate ntation concessio n first | er
n incorpora | INRs
establishe ted in a
d GATT
Schedule

OoDC

8471

Automatic datar
processing machines and
units thereof; magnetic @
optical readers, machines
for transcribing data ontp
data media in coded form
and machines for
processing such data, not
elsewhere specified @
included

=

=

()

847160

- Input or output units,
whether or not containin

subheading 8517.21. Throughout the present sulmisaie will refer to CN subheading 8517.21.00 since

%% \We note that the terms of CN subheading 8517.2&@0 identical to the terms of HS

it is the concession as it appears in the EC Sdbexdliconcession.
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storage units in the same
housing
(...)
-- Other
8471 60 40 --- Printers 2 0.0 1999 WT/Let 0.0
8471 60 50 --- Keyboards 2 0.0 1999 WT/Let 0.0
8471 60 90 --- Other 2 0.0 1999 WT/Let 0.0
Tariff Item | Description of products | Base Bound | Impleme | Present INR Concessio| Earli | ODC
number rate rate ntation concessio n first | er S
n incorpora | INRs
establishe ted in a
d GATT
Schedule
8517 Electrical apparatus for
line telephony or ling
telegraphy, including line
telephone  sets  with
cordless handsets and
telecommunication
apparatus for carrier +
current line systems or fqr
digital line  systems
videophones
(...)
- Facsimile machines and
teleprinters
8517 21 00 -- Facsimile machines 7.5 0.0 2000 WIT/Le 0.0
485.  While, pursuant to the ITA, the EC modifiesl 8chedule with respect to heading 9009
such as to bind duty-free treatment for items oceddpy CN subheading 9009.11.00
(“electrostatic photocopying apparatus, operatinyg réproducing the original image
directly onto the copy (direct process)”) and Cihblseading 9009.21.00 (“other
photocopying apparatus, including an optical sy$teno change was made with respect
to CN subheading 9009.12.68 covering “electrostatic photocopying apparatus
operating by reproducing the original image indigeonto the copy (indirect process)”.
This product is not covered by the ITA and remainisject to a bound tariff of 6%.
Tariff Item | Description of products Base Bound Impleme | Present INR Concessio| Earli | ODC
number rate rate (%) | ntation concessio n first | er S
n incorpora | INRs
establishe ted in a
d GATT
Schedule
9009 Photocopying apparatus
incorporating an optical
system or of the conta

it is the concession as it appears in the EC Sdbedu

%% \We note that the terms of CN subheading 9009.12:@0 identical to the terms of HS
subheading 9009.12. Throughout the present sulmisaie will refer to CN subheading 9009.12.00 since
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type and thermo-copying
apparatus:
- Electrostatic
photocopying apparatus:
9009.11.00 | -- Operating by6.5 0 2000 WT/Let 0.0
reproducing the original
image directly onto the
copy (direct process)
9009.12.00 | -- Operating by 6
reproducing the original
image via an intermediate
onto the copy (indirect
process)
- Other photocopying
apparatus
9009.21.00 | -- Incorporating an optidab.5 0 2000 WT/Let 0.0
system
9009.90 - Parts and accessories
9009.90.10 | -- Of electrostat|c6.5 0 2000 WT/Let 0.0
photocopying apparatus or
other photocopying
apparatus incorporating gn
optical system
9009.90.90 | -- Other 0 2000
(2) Treatment under the measures at issue

486. Commission Regulation (EC) No. 517/1999, Cossinn Regulation (EC) No. 400/2006,
the Customs Code Committee’s Statement in the Regfo€onclusions of its 36D
Meeting and Council Regulation (EEC) No. 2658/8ammended, classified the MFMs at
issue under CN subheading 9009.12.00 (until 31 Dbee 2006) and CN subheading
8443.31.91 (as of 1 January 2007). In adoptingetmesasures, the EC has subjected the
MFMs at issue to a customs duty of 6%.

487.  With regard to Commission Regulation (EC) H97/1999, the main criterion for such
reclassification is that the MFMs at issue haveesa\functions, i.e., printing, scanning,
copying and faxing, while none of the functions emesidered to give to the apparatus its
essential character. Therefore, according to the tB€ classification is to take place
automatically on the basis of GIR 3(c) under thadieg which comes last in numerical
order, i.e., under CN subheading 9009.12.00.

488.  With regard to the Customs Code CommitteeiteBtent in the Report of Conclusions of

its 360" Meeting and Council Regulation (EEC) No. 2658/87amended, the criterion
for the reclassification is that as soon as thevaddFMs with a fax function are able to
copy 12 pages or more per minute (for the first snea dated 2005) or more than 12
pages per minute (for the second measure dated,200th MFMs must be regarded as
being photocopying machines and therefore be sutjec6% customs duty. If the MFM
with a fax function is capable of making less tH&npages per minute (first measure) or
12 or less pages per minute (second measure)l matibe treated as a photocopier and
will remain subject to 0% customs duty.
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489. However, pursuant to Commission Regulation )(B®. 400/2006, and Council
Regulation (EEC) No. 2658/87 as amended, MFMs withe fax function will be
automatically classified in all cases as photoaspgubject to 6% customs duty in
application of GIR 3(c).

490. This results in excluding them from the scop¢he concessions undertaken by the EC
pursuant to the ITA with respect to “input or outpunits” of ADP machines (HS
subheading 8471.60) and “facsimile machines” (Cbhsading 8517.21.00).

3) Treatment under the measures at issue igdesarable than the treatment in the
EC Schedule

491. TPKM submits that the MFMs at issue fall withihe scope of the concessions made by
the EC with respect to subheading 8471.60 and GiNesading 8517.21.00 for which the
EC committed to grant duty-free treatment. Thusinpyosing a 6% customs duty on the
MFMs at issue, the EC accords treatment of theymtsdat issue that is less favourable
than that provided for in the EC Schedule in violaf Article 11:1(a) of the GATT 1994.
Those measures result in the imposition of dutieshe products at issue that are in
excess of those provided for in the EC Schedulgiofation of Article Il:1(b) of the
GATT 1994. By imposing a 6% customs duty on impoftd1FMs instead of duty-free
treatment, the EC violates both Articles Il:1(ayldh) of the GATT 1994.

492. The key issue concerns the scope of the ceinossmade by the EC with respect to
subheading 8471.60 and CN subheading 8517.21.0thelrfollowing section, TPKM
will examine and demonstrate, in the light of thimgiples of treaty interpretation, that
the MFMs at issue are covered by the concessiohsaiting 8471.60 or CN subheading
8517.21.00 undertaken by the EC in accordanceth&hTA.

2. Background of the measures at issue

493. The overview below first explains the prockslowed by the EC to reclassify MFMs
under dutiable headings. Since the issue of thesifieation of MFMs has been
extensively discussed in the framework of the W@, overview below also includes a
summary of the discussions that have taken platténithe WCO on this topic.

(1) Reclassification by the EC of MFMs under duiialieadings

494.  This overview shows how, after having madecessions with respect to “input or output
units” of ADP machines and facsimile machines pansuo the ITA, the EC started to
empty these concessions as far as MFMs are comterhe approach followed by the
EC is based on a reasoning which involves severaldmental errors: (i) the EC has
considered that “photocopying” covers “digital coy’ while these are fundamentally
different technologies and (ii) the EC has ignotied ability of MFMs to connect to
computers or computer networks as a central aiteto determine the scope of the
concessions made with respect to HS subheading@2L71

495.  Although the concessions made by the EC paotsoathe ITA became effective as of

1997, the EC started soon thereafter to subjedhineMFMs to a duty of 6% by
reclassifying them as “photocopying machines”.
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496.

497.

498.

499.

500.

On 9 October 1997, the ECJ delivered its justgrin theRank Xeroxcase?®’ In that case,
the ECJ had to deal with the tariff classificatimna MFM that comprised a scanner, a
digital memory and a laser printer. The MFM at &sould not connect to a computer or
to a computer network. Therefore, classificatioméading 8471 was not a classification
option before the ECJ. The EC Commission arguetl ithshould be classified as a
photocopier machine under heading 9009, while Xargxed that it should be classified
under the residual heading 8472 applicable to ‘fotifice machines” given that the
scanner did not display the features of an optigalem falling within Chapter 90. Since
the product also operated as a fax machine, heaflbly was also a possible
classification option.

The ECJ classified the MFM pursuant to GIRI& ECJ first held that Note 3 to Section
XVI could not be applied since not all of the apable headings, i.e., Heading 9009,
belonged to Section XVI. The ECJ further held B3R 3(b) was not applicable to the
MFM concerned since there was “no feature” enabtimgr essential character to be
determined. Consequently, GIR 3(c) which classifiggroduct under the heading which
comes last in numerical order became applicablee EKRJ therefore classified the
particular MFM concerned as a photocopier undedinga9009, since that was the last
heading in numerical order. This decision is thasdd on the fact that in that particular
case, the residual classification method provide@tR 3(c) was the only solution left.

As pointed out by the ECJ in tki case?*®the relevance of this court decision is very
limited when dealing with MFMs that can connecatoomputer or a computer network.
However, the EC Commission seems to have intemghi@gnx Xerox as providing the
basis for an automatic application of GRI 3(c) t6Mk including the ones at issue.

On 4 November 1997, Commission Regulation (B)2184/97 was publishé®.ltem

3 of the Annex to this Commission Regulation cliesdi a “multifunction facsimile
machine” consisting of a modem, a scanner, andnéimy device under CN subheading
8517.21.00. The legal basis for this classificati@s Note 3 to Section XVI because the
facsimile function was its principal function. Thpparatus could be used in autonomous
form or in conjunction with a computer.

On 10 March 1999, Commission Regulation (E6) B17/1999 was publishé®.ltem 1

of the Annex to this Commission Regulation classifia “multifunctional apparatus”
capable of faxing, scanning, printing and copyimgler CN subheading 8517.21.00. The
legal basis was Note 3 to Section XVI because timeipal function of the apparatus was
that of faxing. Item 2 of the Annex to this Comniigss Regulation classified a
“multifunctional apparatus (so-called “digital cepi)” capable of scanning, printing,
copying and faxing under CN subheading 9009.12t68reby subjecting it to a 6%
customs duty. The legal reasoning was GIR 3(c) dmxdhe “apparatus has several

%7 C-67/95 Rank Xerox Manufacturing (Nederland) BV v Inspectdar Invoerrechten en

Accijnzen [1997] ECR 1-05401. See TPKM-62.

%8 Joined cases C-362/0Kip Europe SA and Othersand C-363/07,Hewlett Packard

International SARL v Administration des douanesire@ion générale des douanes et droits indirects
judgment of 11 December 2008, at para. 53 to 56.E3dibit TPKM-63.

239 Commission Regulation (EC) No. 2184/97 of 3 Novemh997, concerning the classification

of certain goods in the Combined Nomenclature, Q99, 4.11.1997, p.6. See Exhibit TPKM-64.

249 commission Regulation (EC) No. 517/1999 of 9 Mat@99, concerning the classification of

certain goods in the Combined Nomenclature, OJ,116103.1999, p.23. See Exhibit TPKM-35.
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501.

502.

503.

504.

505.

functions none of which are considered to givegtauct its essential character”. The
apparatus could function in an autonomous formnocdnjunction with a computer or
network. This is one of the measures concernediibydispute.

On 17 May 2001, the ECJ delivered its judgnietheHewlett Packarctcase’* The ECJ
held that a multifunctional machine is classifiechdar heading 8517 if the
telecommunication function (“facsimile”) is its pdipal function. The ruling was based
on the criteria contained in Commission RegulaiiB€) No. 2184/97 in force at the
material time. However, the ECJ did not provide amication as to how to determine
the MFM'’s principal function.

As shown above, the EC Commission’s practies to classify MFMs as facsimile
machines where the facsimile function was the fpaicfunction pursuant to Note 3 to
Section XVI. All the other MFMs, and in particuldrose without a facsimile function,
were classified as photocopiers under heading %0Qpplication of GIR 3(c). In the
absence of criteria to determine the essentialacher or the principal function, the EC
could classify MFMs under dutiable headings by $immncluding that the essential
character could not be determined.

The above discretionary approach which inanghs classified MFMs under dutiable
headings caused the classification of “multifunctibdigital copiers” to be put on the
agenda of the Customs Code Committee meeting aluiBgp2002** The adoption of a
criterion that distinguishes fax machines of hegd8817 from photocopiers of heading
9009 depending on the number of pages that therapisacould copy per minute was
suggested. However, most EC member States tookdhethat each apparatus should be
examined on a case-by-case basis. Pursuant tei¢histhe principal function should be
identified by reviewing all functions and comparketapparatus with machines
specifically designed for that function, as sugegdsin the Opinion of the Advocate
General in theHewlett Packardcase. If none of the functions clearly determitiee
classification, EC member States agreed to reltherpages copied per minute to make a
distinction between heading 8517 (fax machine) hedding 9009 (photocopier). The
number of pages copied per minute remained therefanatter of discussion for future
meetings. However, it was clearly an arbitraryetcidn since it was only to be used once
it had been acknowledged that the principal fumctiould not be identified.

The item was included again on the agendah®fJanuary 2003 meeting where the
relevance of a criterion based on the number oépagpied per minute was discussed
again®* This criterion was favoured by some EC membereStdt was however agreed
that any decision should wait until the HS Commeithad finalized a study on this issue.

In January 2005, the Customs Code Committesusiied a letter sent by the European
Information, Communications and Consumer Elect®niGechnology Industry

241 C.119/99,Hewlett Packard BV v Directeur général des douaeesiroits indirects [2001]

ECR 1-03981. Exhibit TPKM-65.

242 Customs Code Committee — Tariff and Statistical miéoclature  Section

(Mechanical/Miscellaneous SectoBixtract from the Minutes of the 27Meeting of the Committee held
from 25 to 26 February 20Qpoint 3.3. See Exhibit TPKM-66.

243 Customs Code Committee — Tariff and Statisticahienclature SectiorExtract from the

Minutes of the 30 meeting of the Committee held from 27 to 29 Jan2&03 point 4.19. See Exhibit
TPKM-67.
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Association (“EICTA") on the tariff classificatioof MFMs.?** The letter expressed
EICTAs concerns that the number of pages copiedmi@ute was apparently being
discussed as a tariff classification criterion. T@&airman of the Customs Code
Committee stated in the minutes of the meetingttimissue was not the classification of
multifunctional devices. This debate was alreadgetl with the adoption of Commission
Regulation (EC) No. 517/99. Moreover, the discussiat the HSC were also closed. The
Chairman also stated that “one needs to appretheat@roducts as a whole. Thus, the
issue is to make a clarification and not a classifon. Nevertheless an indicator for
distinguishing between fax-machines and digitalie@pcould be the number of pages
per minute”. All EC member States agreed to hagk@fication on the classification of
MFMs as reflected in a Statement agreed by the (tigen(“2005 NC Statement”) and
included in the minutes of the meeting:

“The Committee agreed that if a multifunctional ev(fax, printer, scanner,
copier) has the capability of photocopying in blagid white 12 or more pages
per minute (A4 format) this indicates that the pratdis classifiable in heading
9009 as a photocopying apparatus”.

506. The criterion of 12 pages per minute was ipo@ted by some EC member States into
their national classification guidance. For insn@ermany included the criterion in its
Explanatory Notes (“Erlauterungen zur Kombinierddomenklatur”), in particular under
the title National Decisions (“Nationale Entscheigan und Hinweise (NEH)§*
Similarly, the UK Customs Authorities also includds criterion of the number of pages
per minute in their “Tariff Classification Guidander Chapter 85 — Computers and

Software”?4®

507. In October 2005, the classification of MFMsswagain placed on the agenda of the
Customs Code Committee because tribunals in somemEfber States had issued
rulings which were apparently contrary to tHewlett Packardcase. In particular, the
minutes record the following:

“3.10. Multifunctional devices (doc. TAXUD/6710@5)*

National court rulings are in conflict with the é@gon of the Court of Justice (C-
119/99 Hewlett Packard). The Commission will prepdiraft regulations in order
to overrule the national court decisions. To bespnéed at the next meeting’”

508. In December 2005, the Customs Code Commititedvon a new classification

244 customs Code Committee — Tariff and Statistical mi¥nclature  Section

(Mechanical/Miscellaneous SectoReport of conclusions of the 36eeting of the Committee held from
26 January to 28 January 200point 3.11 on “Multifunctional digital copiersSee Exhibit TPKM-32.

24> Nationale Entscheidungen und Hinweise (NEH) Zuedwosition 9009 12 00. See Exhibit
TPKM-68.

246 M revenue & Customs, Tariff Classification Guidarfor Chapters 84 and 85 — Computers
and Software, p. 10. See Exhibit TPKM-69.

247 Customs Code Committee - Tariff and Statistical midoclature  Section
(Mechanical/Miscellaneous Sectofonclusions of the 379meeting of the Committee held from 13 to 14
October 2005point 3.10. See Exhibit TPKM-70.
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regulation for MFMS* It was published in March 2006 as Commission Ragipr No.
400/2006%* Iltem 4 of the Annex to this Commission Regulaticlassified a
“multifunctional apparatus” capable of scanningnfing and copying but without a fax
under CN subheading 9009.12.00. The legal reasenGila 3(c) because “the apparatus
has several functions none of which are considévedive the product its essential
character”. This regulation was necessary becdwes@dtional rulings mentioned in the
October 2005 meeting of the Customs Code Commifitt@ot include a fax application
while the MFM classified by Commission Regulati@C) No. 517/1999 included a fax
application. Commission Regulation (EC) No. 400&08 one of the measures
challenged in the present dispute.

509. On 31 October 2006, Commission Regulation (EG)1549/2006 of 17 October 2006
amending Annex | to Regulation (EEC) No. 2658/8%published® This Regulation
contains the Common Customs Tariff for 2007 ancbiiporates the criterion of the
copying speed in the wording of CN subheading &M30 (0% duty): “Machines
performing the functions of copying and facsimilansmission, whether or not with a
printing function, with a copying speed not excegdl2 monochrome pages per minute”.

510. CN subheading 8443.31.10 (0% duty) appliesapparatus “.not exceeding 12
monochrome pages per minuteshich perform at least the copying and facsimile
function. However, the statement included in thenuteés of the January 2005 NC
meeting classified as multifunctional apparatusjexthto 6% duty those apparatus that
could photocopy in black and white “12 or more mager minute”. There is therefore a
discrepancy with regard to those apparatus thatcoay “12” pages per minute which
benefit from 0% customs duty under Commission Ratgar (EC) No. 1549/2006 as of 1
January 2007 but were previously subject to a @f f@ursuant to the 2005 Customs
Code Committee statement before 1 January 200%. dikcrepancy is surprising and
clearly underlines the arbitrary character of thieedon of the number of pages copied
per minute to distinguish between MFMs that argesttlio duty-free treatment and those
to which a customs duty is being applied.

511. However arbitrary and unjustifiable the use¢hef 12 pages per minute criterion may be,
it is still better than the treatment accorded tBM4& without a facsimile function which
are in all cases subject to the 6% customs dutljcayte to photocopiers.

512. Indeed, CN subheading 8443.31.91 (6%) apptiedMachines performing a copying
function by scanning the original and printing tt@pies by means of an electrostatic
print engine”. As a result, MFMs without facsimflenction or those that are able to print
at a speed of more than 12 pages per minute ap@dmetlectrostatic technology will be
classified under CN subheading 8443.31.91 subjeat& % customs duty.

513. The same structure of the CN appears in CosimnidRegulation (EC) No. 1214/2007
adopting the Community Customs Tariff for 2008 amdCommission Regulation (EC)
No. 1031/2008 adopting the Community Customs Tésif2009.

28 Customs Code Committee - Tariff and Statistical mieaclature Section

(Mechanical/Miscellaneous Sectorfionclusions of the 386meeting of the Committee held on 16
December 20050int 2.5 and Annex IV. See Exhibit TPKM-71.

249 commission Regulation (EC) No. 400/2006, p.9. Begbit TPKM-36.

%09 commission Regulation (EC) No. 1549/2006, p.1. Bewbit TPKM-34.
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514.

The EC Commission published a consolidatedimerof the CNEN to the Combined
Nomenclature in 2008* The adoption of this consolidated version was usedlso
insert a new CNEN to heading 8443:

8443

8443 3110

84433191

8443 32 30

8443 39 10

8443 39 31

8443 39 39

Printing machinery used for printing by mean<f plates, cylinders and
other printing components of heading 8442; other gnters, copying
machines and facsimile machines, whether or not cdsimed; parts and
accessories thereof

Machines performing the functions of pging and facsimile transmission,
whether or not with a printing function, with a copying speed not exceeding
12 monochrome pages per minute

To determine the copy speed, the maximum speegbfpes with text only at the
lowest resolution (dpi) is to be taken into account

Machines performing a copying functioby scanning the original and
printing the copies by means of an electrostatic it engine

See the HS Explanatory Notes to heading 8443 ,(partA), (1).
The scanning process can be performed either Iigitaldr optical system.
An electrostatic print engine operates in the saagas an electrostatic printer.

In addition to the copying function, the machinéshis subheading perform the
function of facsimile transmission or printing.

This subheading excludes machines that print tipgesdby means of an inkjet
or thermal print engine (subheading 8443 31 99).

Facsimile machines
See the HS Explanatory Notes to heading 8443 (par(C).

Machines performing a copying functiorby scanning the original and
printing the copies by means of an electrostatic it engine

See the Explanatory Notes to subheading 8443 31 91.

Incorporating an optical system
Machines of this subheading incorporate an optigalem (comprising mainly a
light source, a condenser, lenses, mirrors, prisimen array of optical fibres or
similar devices) for the scanning of the original.

Other
This subheading includes blueprinters and diazerepwhich are used for

copying translucent originals onto photosensitiapgr. As a result of light
passing through the translucent original, the diazmmpound or the

%1 CNEN of the European Communities, OJ C 133, 32@#B. See Exhibit TPKM-23.
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515.

516.

517.

518.

photosensitive iron salts in the copying paperteioken down in the illuminated
areas. The non-illuminated areas are renderedleidilp developing. These
apparatus normally provide bluish copies in whikl individual lines are not
quite as sharp as the original.

8443 39 90 Other

This subheading includes non-impact printers predithat they are not capable
of connecting to an automatic data processing macti to a network, such as:

1. thermal printers, in which an electrically heatbermal print head produces
the desired characters on heat-sensitive paperdaysiof a dot matrix;

2. electrostatic printers, in which the movingtistdly charged metal tips of the
write head produce invisible characters made-upsmiall electrostatically
charged dots on electrographic paper. Toner flaidsied to ink the charged dots
and produce visible characters.

The printers listed above are controlled by datdien¢for example, CD ROM,
diskettes, magnetic tapes or semiconductor medidyamachines other than
automatic telephones for cellular networks)

The CNEN clarifies the following in relatiom tCN subheading 8443.31.91: “the
scanning process can be performed by a digitaptca system. An electrostatic print
engine operates in the same way as an electrogt@titer. The machines of this CN
subheading will perform a fax or printing functionaddition to the copying function. A
machine that prints copies by inkjet or thermahipengines will be classified under CN
subheading 8443.31.99”. The CNEN also clarifies lmweasure the copying speed.

The above arbitrary classification of MFM unéteading 9009 based on a generalized
and automatic application of GIR 3(c) by the EC @Gussion was finally rejected by the
ECJ in theKip casé? This was the first time that the ECJ had to oeigh the tariff
classification of MFMs which could connect to an Rinachine. The ECJ supported the
tariff classification of the MFM at issue under ldewy 8471 and rejected the EC
Commission’s arguments in favour of the automatid anconditional application of rule
3(c) to MFMs which could connect to an ADP machineomputer network.

The ECJ considered that the presence of pgirstnd scanning functions which can be
used only in connection with an automatic data-pssing machine would already seem
to be sufficient to consider that those machinedikely to be of a kind used principally
in an automatic data-processing system. However=@J further considered that even if
the MFM were not for use “solely or principally” thian ADP machine pursuant to Note
5(B) to Chapter 84, it could still be classifiedden Heading 8471 pursuant to GIR 3(b).

According to the ECJ, the application of GIfR)3equires a review of the importance of
the various components of the MFM, namely the printnodule, the scanning module
and the computer module. It must be noted that MM does not contain any

components which can be identified as copying madliherefore, a classification under

%2 Joined cases C-362/0Kip Europe SA and Othersand C-363/07,Hewlett Packard

International SARL v Administration des douanesire@ion générale des douanes et droits indirects
judgment of 11 December 2008. See TPKM-63.
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Heading 9009 pursuant to GIR 3(b) is simply notsjius.

519. Pursuant to the application of GIR 3(b), theifft classification of MFM will be
determined by one of the above three units, eaclwhi¢h will in all cases lead to a
classification under Heading 8471 either as a sgraanprinter or a computer.

520. Since the printing unit is clearly the mospartant component in terms of value and in
relation to its role in the overall functioning tie apparatus, the printing unit will
determine the essential character of the MFM lgatiina classification under Heading
8471.

521. Essentially, the ECJ concluded in iip case that the reasoning consistently invoked by
the EC Commission to justify the exclusion of MFN¥tem Heading 8471 was not
supported by EC Customs law and contrary to the GI® 3(c) may not be relied to
automatically classify all MFMs having a copyinghéiion as a photocopier of heading
90009.

(2) Discussions in the WCO

522. The issue of the classification of MFMs waised in the framework of the WCO. The
classification of MFMs in heading 90.09 was actuglit forward in 19982 The issue
focused initially on the classification of the “Xer Document Centre 230 DC” which
could perform the functions of printing, faxing,pying and scanning. At the outset, the
WCO Secretariat underlined that headings other 880 would merit consideration,
more specifically heading 84.71, heading 84.72fsatling 85.17.

523. In order to move forward with this issue, WWEO Secretariat was requested to study the
classification of multifunctional digital copiersdhe basis of a number of machines that
were selected in consultation with the industry ahd contracting partieS:* Four
categories of machines were selected. The WCO taeiateemphasized at the outset that
“the key feature of these multifunction machineghisir ability to connect, directly or
indirectly, with the central processing unit of ABDP machine and to send and receive
data in a form (code or signals) which can be remegl and used by the system. They
are configured and designed to perform the funstafrprinting output in hard copy form,
scanning of data into digital bit-streams facsintilensceiving and, when scanning and
printing units are used in tandem “digital copyiRgy”

524. The detailed analysis carried out by the WGC&r&ariat is included in document
NCO300E1 on the “Classification of MultifunctionBligital Copiers”®® In its analysis,
the WCO Secretariat noted that there are a numlbedifterences between the
multifunctional machines which are being examinad the photocopying apparatus of
heading 90.09 and concluded on that basis thattifonuttion digital copiers do not meet

%3 possible amendment to heading 90.09, 42.498EESbit TPKM-72.
254 Classification of Multifunctional Digital Copier$iSC, 2% session, NC0211E1. See Exhibit

TPKM-73. .
%5 Classification of Multifunctional Digital Copier$4SC, 2% session, NC0211E1, para.8. See

Exhibit TPKM-73.
256 Classification of Multifunctional Digital Copier${SC, 28' session, NCO335E1. See Exhibit

TPKM-74,
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525.

526.

527.

528.

the terms of heading 90.09 and, as such, are asgifiable in that heading®’

On the basis of the analysis prepared by ti®©VBecretariat, the HSC was requested to
vote. During its 2 session held in May 2001, the HSC concluded, gta of 22 to 14,
that “photocopying” was limited to the projectiofi an image onto a photosensitive
surface and that, therefore, heading 90.09 didcower digital copying>® However,
because of the use of the reservation procedwedssiue was brought back to the HSC
and during its 30 session, the HSC voted by 24 to 22 to supportctrelusion that
“photocopying” was not limited to the projection ah image onto a photosensitive
surface and that heading 90.09 did cover digitglynwm.”> The issue was further
discussed and in a third vote carried out in Noven2®03 during the 32session of the
HSC, 33 delegates voted in favour while 33 delegatted against the propositions that
“photocopying” was not limited to the projection ah image onto a photosensitive
surface and that heading 90.09 did not cover digitaying?®® As a result of this
unprecedented vote, the HSC considered that ithetier to suspend its consideration of
the question and to discuss it in the frameworthefrevision of the HS 2007.

In the HS 2007, all MFMs are classified inding 8443 which covers “other printers,
copying machines and facsimile machines”. As it w# explained in more details in
paras. 639-642 below, the HSEN to heading 8443 raaklear distinction between, on
the one hand, digital copiers and, on the othed haimotocopiers.

The above-mentioned discussions in the WCOIligig that, even though there has been
no decision taken by the HSC as to the classifinatif MFMs in the HS 1996 (or HS
2002), the WCO Secretariat has always taken the ¥ieat photocopying does not
include digital copying. This position is actuatigflected in the HS 2007 which, in its
HSEN, makes a clear distinction between photocapgimd digital copying.

The EC Schedule incorporates Attachment A to théTA which obliges the EC to

grant duty-free treatment to “input or output units ” and to “facsimile machines”

The EC committed itself by accepting the IdAetiminate all customs duties applicable
to “input or output units” of ADP machines of HSbéeading 8471.60 and facsimile
machines of subheading 8517.21. The EC has impleeis ITA obligations with
respect to HS subheading 8471.60 by listing inStbedule all eight digit tariff lines
covered by the HS subheading, including in particdprinters” under CN subheading
8471.60.40 as well as the general residual categbrfN subheading 8471.60.90
“Other”. With respect to “facsimile machines”, CNikdheading 8517.21.00 has been
listed. TPKM considers that the MFMs at issue areeced by these concessions. As a
result, by imposing a 6% customs duty on the MFMs&ssue, the EC is violating the
obligations it undertook in its Schedule.

57 Classification of Multifunctional Digital Copier$SC, 28' session, NCO335E1, para. 27. See

TPKM-74,

75.

76.

77.

258 Report to the CCC on the ®8ession of the HSC, NC0430E2, Annex H/4. See EXRIPKM-
259 Report to the CCC on the B8ession of the HSC, NCO655E2, Annex G/3. See ExXRiKM-

260 Report to the CCC on the ¥&ession of the HSC, NCO796E2, Annex F/4. See ExXRiKM-
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529.

530.

531.

532.

5383.

534.

According to the EC, the MFMs would not be er@d by the above-mentioned
concessions but rather by the concession granteldeblfC with respect to “electrostatic
photocopying apparatus operating by reproducingotiginal image indirectly onto the
copy (indirect process)” under CN subheading 99 In fact, the measures at issue
(at least those which relate to the HS 1996) hawesidered the MFMs as being
“photocopying apparatus” under CN subheading 9G00OQL

The key issue for the Panel will thereforetdeletermine the scope of the concessions
referred to above. In particular, the Panel wilidndao determine whether the MFMs at
issue are properly covered by the concessionsiceatén HS subheading 8471.60 and in
particular CN subheading 8471.60.40 or CN subhep@517.21.00, as claimed by
TPKM, or by the concession contained in CN subhenfD09.12.00, as stated by the EC.
The Panel will need to reach conclusions on whetherEC is right in excluding all
MFMs without fax function from its concession bysasiing systematically that their
essential character cannot be determined, and dslibetefore be classified under the
heading with the highest number, i.e., Heading 96¢@® MFMs with a fax function, the
Panel will also need to examine whether it mattbeg the copying speed is above or
below 12 pages per minute in order to determinesttupe of the concessions covering
subheadings 8471.60 and 8517.21.

TPKM submits that the fact that MFMs have saiviinctions, among which a copying
function, or the fact that MFMs with fax functiomeacapable of copying 12 pages or
more per minute or more than 12 pages per minuteoissuch as to exclude these
apparatus from the scope of the concessions unSesuiheading 8471.60 including in
particular CN subheading 8471.60.40 or CN subheg8itii7.21.00.

TPKM will demonstrate this by examining thexcessions made by the EC with respect
to “input or output units” of ADP machines in HSbseading 8471.60 including in
particular CN subheading 8471.60.40 and “facsinmiachines” in CN subheading
8517.21.00 in accordance with the principles ofatiyeinterpretation of thevienna
Convention

The EC has made duty-free concessions wigfeog$o “input or output units, whether or
not containing storage units in the same housif@ther — printers” (CN subheading
8471.60.40) and with respect to “input or outputsjrwhether or not containing storage
units in the same housing — Other — Other” (CN eabling 8471.60.90) that cover the
MFMs of the first category. The EC has also madetg-free concession with respect to
“facsimile machines” (CN subheading 8517.21.00} ttmvers the MFMs of the second
category. TPKM will analyse the scope of these esans in the following paragraphs.

Q) Ordinary Meaning

® “Input or output units of ADP machines — Print& and “Input or output units of
ADP machines — Other”

a) "Input or output units” of ADP machines
HS subheading 8471.60 covers “input or outimitls, whether or not containing storage

units in the same housing”. For the purpose ofamalysis, the following are the relevant
terms: “input”, “output” and “units”.

114



European Communities and its Member States-Tagfitinent First Written SubmissionTiKM
of Certain Information Technology Products 05 March 2009
(WT/DS375, WT/DS376, WT/DS377)

535.

536.

537.

538.

539.

540.

541.

542.

543.

HS subheading 8471.60 is included in HS hegadia71 which coversnter alia
“automatic data processing machines and units d¢fier€he “input or output units” to
which HS heading 8471.60 refers are thus “inpubwitput units” of “automatic data
processing” machines. This element must be takém agcount when analyzing the
ordinary meaning of the terms “input or output ghit

TheNew Shorter Oxford English Dictionagefines butput” as: “1. (The amount of)

what is produced by an industry or process, or lepntal or artistic effort. b. Energy
produced by a machine; spec. an electrical sigeliVated by or available from an
electronic device. c. Data or results produced mpmputer, the physical medium on
which these are presente®.

TheNew Shorter Oxford English Dictionamgefines fnput” as: 4. Data or program
instructions fed into or processed by a comput&r”.

TheNew Shorter Oxford English Dictionardefines‘unit ” as: “3. An individual thing,
person or group regarded as single and complepe,festhe purposes of calculation;
each of the (smallest) separate individuals or gsdnto which a complex whole may be
analysed®?

TheMerriam-Webster Online Dictionaf$’ defines butput” as: “1. something produced
as a: mineral, agricultural or industrial produnti®: mental or artistic production, c: the
amount produced by a person in a given time, d:goaw energy produced or delivered
by a machine or a systera; the information produced by a computer(2) the act,
process or an instance of producing (3) the terfiimahe output of an electrical device”
(emphasis added).

TheMerriam-Webster Online Dictionargefines“input” as: “information fed into a data
processing system or computéf®.

The Merriam-Webster Online Dictionargefines“unit” as: “a piece or complex of
apparatus serving to perform one particular fumétit?®

TheSci-Tech Dictionangefines butput unit” as: “a unit which delivers information from
the computer to an external device or from intestalage to external storagé”.

e Conclusion
In the above-mentioned definitions, bothg@meral dictionaries as well as dictionaries

specialized in science and technology, the termguti units” and “output units” are very
broadly defined. Indeed, “output units” refer toyapparatus or thing which receives data

%61 TheNew Shorter Oxford English Dictionary, 1988 edition), p. 2040.

%21d., p. 1375.

26314, p. 3491.

264 http://lwww.merriam-webster.com/dictionary.

265 http://lwww.merriam-webster.com/dictionary.

268 http://lwww.merriam-webster.com/dictionary.

%67 TheMcGraw-Hill Dictionary of Scientific and Technic@ierms 1994, %' edition, p. 1419.
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544.

545.

546.

547.

548.

549.

550.

551.

or information from ADP machines and “input unitsver any apparatus or thing which
provides data or information to ADP machines. The €lements which are central to the
concepts of “output units” and “input units” are thre one hand the connectivity of the
“units” to ADP machines and on the other hand theacity of the “units” either to send
(in case of input units) data to or to received@se of output units) data from the ADP
machines.

The first category of MFMs at issue, as dbed in para. 483 above, clearly falls within
these definitions. Indeed, these MFMs are all clptbconnect to an ADP machine or to
a network and can send data to, and receive dateADP machines.

Thus, in accordance with the ordinary megmifthe terms “input units” and “output
units” as reflected in the dictionaries, the MFMsissue constitute “input units” and
“output units” within the meaning of HS subhead#y 1.60.

(b) "Printers”

Among the concessions made with respéatpat or output units” of ADP machines, one
relates to “printers” (CN subheading 8471.60.4®KM submits that the MFMs at issue
of the first category fall under that concessios, that they are not only “input or output
units” of ADP machines, but more specifically “pers”.

TheNew Shorter Oxford Dictionargiefines printers” as: “an output device which
produces a printed record of data, text, 8%¢.”

TheMerriam-WebsteiOnline Dictionarydefines printers” as: “b. a device used for
printing; especially a machine for printing fromgbbgraphic negatives; c. a device (as an
ink-jet printer) that produces printod®.

It is important to underline the followirigrther points. First, the information or data
printed may come from a computer, but also fromepthources, including from a
scanning unit or a fax unit as it is the case inMMFThe definition of “printer” in no way
requires the information or data that are printeche exclusively from an ADP machine.
In other words, the requirement in order for anaapfus to be covered by the concession
contained in CN subheading 8471.60.40 is that istnae able to connect to an ADP
machine and that it is capable of producing prit#ocof data received from an ADP
machine.

Second, the definitions of “printer” nevefereto a maximum or minimum number of

pages that could be produced in order to be redandeonsidered as a “printer”. This

underlines the inappropriateness of the criteribih® number of pages copied per minute
used by the EC in the third and fourth measuresgoehallenged in order to exclude the
MFMs at issue from the scope of HS subheading &@71.

The MFMs at issue mainly consist of two eti#int units or components: a scanning unit
and a printing unit. The scanning unit allows pbgkimages to be digitized, i.e., captured
in digital format and either be stored in the MFMb® sent to an ADP machine. The

268 The New Shorter Oxford English Dictionary993 (4' edition), p.2357.
269 http://lwww.merriam-webster.com/dictionary.
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552.

553.

554.

555.

556.

557.

558.

printing unit allows digital information which h&een received from an ADP machine to
be printed on paper. In case the scanning unitlEagrinting unit work “in tandem”, i.e.,
the digital image produced by the scanning ursist directly to the printing unit, one or
more copies of the digitized image will be printicectly.

Both the scanning unit and the printing ohian MFM are clearly input or output units of
ADP machines. However, in the MFMs at issue thatimy unit is clearly the more
important unit or component from the viewpointtsfsize, value and function.

In conclusion, in the light of the ordinaneaning of the words of the concession, the
MFMs at issue undoubtedly constitute output unftADP machines, and, in particular,
“printers”.

(©) “Other”

TheNew Shorter Oxford Dictionargiefines‘other” as: “existing besides or distinct from
that or those already specified or implied:; furttaiditional”?"®

In accordance with the ordinary meaningahér”, all “input or output units” of ADP

machines that are not specifically covered by ohehe CN subheadings under HS
subheading 8471.60 fall under CN subheading 84706that constitutes the residual
heading. In other words, any “input or output uhttsat is not “for use in civil aircraft

“(CN subheading 8471.60.10) or that does not ctutstia “printer” (CN subheading
8471.60.40) or a “keyboard” (CN subheading 8475@p.falls under this residual
heading.

The existence of a residual subheadind\ale@el is important as it tends to underline the
broad scope of the HS subheading in which it ituohed. This is further strengthened by
the wording of heading 8471 which covers “automdtita processing machines and units
thereof”. The reference in HS heading 8471 to “angit of ADP machines support the
very broad scope and meaning of the concessionhwisicbeing examined in HS
subheading 8471.60. Indeed, it is clear from theseof HS heading 8471 that “any” type
of units of ADP machines are covered by that hegdafi of which are subject to duty-
free treatment pursuant to the ITA.

TPKM submits that even if the MFMs atusssvere not to be regarded as “printers”
within the meaning of the concession contained M <Tibheading 8471.60.40, they
nonetheless fall within the scope of the concessiontained in CN subheading
8471.60.90 (“other”). Indeed, as underlined abdwés clear that the MFMs at issue
constitute “input or output units” of ADP machines.

The MFMs consist mainly of a scanning and a printing unit. To the extent that they
are connectable to ADP machine, the printing uhthe MFM or printer is an output
unit of ADP machine. Similarly, the scanning urifittiee MFM, on a stand-alone basis,
constitutes an input unit of ADP machine.

(i) Facsimile machines

29 TheNew Shorter Oxford English Dictionary993 (4" edition), p. 2031.
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5509.

560.

561.

562.

563.

564.

565.

566.

567.

The concession covering the second caterfoMFMs is the one granted under CN
subheading 8517.21.00 “facsimile machines”.

@) Definitions

ThéNew Shorter English Oxford Dictionadefines “facsimile” as: “1. The marking of

an exact copy, esp. of writing; imitation. 2. Anaek copy, esp. of writing, printing, a
picture, etc.; a reproduction. 3. A system for jpiwidg a copy by radio etc.
transmission of signals from scanning an origiR&f”.

ThéNew Shorter English Oxford Dictionadefines‘machine” as: “4. An apparatus, an
appliance; a device for applying mechanical powed daving a number of
interconnected parts, each with a definite functesp. one that does not utilize human
strength; an apparatus of a particular kind (spEtibr understood) kind; a bicycle, a
motor vehicle; an aircraft; a computer; a typewtité?

TheMerriam-Webster Online Dictionargefines facsimile’ as: “1. an exact copy; 2. a
system of transmitting and reproducing graphic engtis printing or still pictures) by
means of signals sent over telephone lifés”.

TheMerriam-Webster Online Dictionargefines maching’ as: “1.f. a mechanically,
electrically or electronically operated device ferforming a task®’*

TheTechweb online dictionamgefines‘fax” or“facsimile” as follows: “originally called
“telecopying”, it is the communication of a printpege between remote locations. Fax
machines scan a paper form and transmit a codegktimeer the telephone system. The
receiving machine prints a copy (a facsimile) @& tniginal. A fax machine is made up
of a scanner, printer and modem with fax signallifig

» Conclusion
Under the above definitions, “facsimilecmiaes” refer to apparatus which reproduce
graphic matter by scanning an original and whicntiransmit the scanned data by
means of signals sent over telephone lines.
The second category of MFMs at issuedlianot be connected to computers but
operate in connection with a phone line to trahsaita is clearly covered by the
category of “facsimile machines”.

e (b) The broad meaning of “facsimile machine” is fiomed by the factual context

HS subheading 8517.21 which covers “fadsimmiachines” is included in HS heading
8517 which covers “electrical apparatus for linkephony or line telegraphy”. The key

27114, p. 903.

27219, p. 1655.

273 http:/lwww.merriam-webster.com/dictionary.

27% http:/lwww.merriam-webster.com/dictionary.

273 http://lwww.techweb.com/encyclopedia?term=fax.
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568.

569.

feature of “facsimile machines” as well as of thieen apparatus included in heading 8517
is their capacity of transmitting and receivingnsits over telephone lines. This capacity is
undoubtedly also the main feature of the secorebocay of MFMs at issue.

(i) Photocopier/photocopying process

Given that, in the measures at issue, @é&s considered that the MFMs were covered
by CN subheading 9009.12.00, it appears appropgnatgamine the concession contained
in CN subheading 9009.12.00. Indeed, the threerfisasures at issue identified in paras
107-114 above considered that the MFMs at issliaifialer CN subheading 9009.12.00.
The fourth measure does not refer to that CN subhgasince it has been removed from
the HS and thus from the CN as of 1 January 2007.

The concession granted by the EC with resfiec@N subheading 9009.12.00 covers
“Electrostatic photocopying apparatus operatingdproducing the original image via an
intermediate onto the copy (indirect process)” andubject to a 6% customs duty. It is
included in HS heading 9009 which covers “photoyiog apparatus incorporating an
optical system or of the contact types and theromyAng apparatus”.

90.09

Photo-copying apparatus incorporating an optal system or of the contact type ang
thermo-copying apparatus

- Electrostatic photo-copying apparatus:

9009.11 -- Operating by reproducing the originahgra directly onto the copy (direct process)

9009.12 -- Operating by reproducing the original imge via an intermediate onto the copy

(indirect process)

- Other photo-copying apparatus:

9009.21 -- Incorporating an optical system

9009.22 -- Of the contact type

9009.30 - Thermo-copying apparatus

9009.90 - Parts and accessories

570.

571.

572.

573.

The examination of the wording containedhia concession concerning CN subheading
9009.12.00 demonstrates that the MFMs at issuaatrg@hotocopying apparatus of HS
heading 9009 as claimed by the EC. There are fuadtah differences between the
MFMs at issue and the photocopying apparatus ofi¢tgling 9009.

TheNew Shorter Oxford Dictionarglefines photocopier” as: “1. An electrical machine
for producing immediate, often full-size paper @spiof text or graphic matter by a
process usu. involving the electrical or chemiadiom oflight”?"® (emphasis added).

TheMerriam-Webster online dictionamjefines ‘bhotocopy’ as: “noun. A copy of usually
printed material made with a process in which aagenis formed by the action bfht
usually on an electrically charged surfagg”.

TheSci-Tech Dictionargefines “photocopying proces$as: “any of the means by which
a copy is created on a sensitized surface (gepquajper, film, or metal plate) by the

278 TheNew Shorter Oxford English Dictionary993 (4' edition), p. 2193.
27T http:/lwww.merriam-wbester.com/dictionary.

11¢



European Communities and its Member States-Tagfitinent First Written SubmissionTiKM
of Certain Information Technology Products 05 March 2009
(WT/DS375, WT/DS376, WT/DS377)

574.

575.

576.

577.

578.

579.

580.

581.

action of radiant energ$®

In the light of the above-mentioned deforis, the photocopying process refers to a
process whereby a copy is being produced by theracf light on a photo-sensitive
surface. There is a direct link between the actibtight and the copy being produced.
This is reflected in the etymology of the terphbto-copying”. “Photo” refers to “light”
and “copy” to “reproduction”. A copy which is beingade by photo-copying process is
thus a copy which is being produced by the diretiba of light. The term “photocopy”
thus does not cover the reproduction of origingigbnting or transmitting a previously
scanned data file as it is done by MFMs.

The digital copying process which is usedhimn MFMs is completely different from the
“photocopying” process. There are fundamental difiees between the two.

First, in the photocopying process, thera single operation to produce the copy. The
light is reflected from the original document orplaotosensitive material or surface to
produce the copy. That's why it is callgohoto-copy”. In the digital copying process,
there is a two-step action: the original documsrntdnverted through individual points of
light into electrical signals (digital data). Theda&ta may either be stored in that form or
be converted into a printed image.

Second, in the photocopying process, tisesedirect link between the original document
and the copy which is being made. In other wordsa iphotocopying apparatus, the
optical system projects an optical image of anioalgdocument directly on a light-
sensitive surface. This process can take placethjirer indirectly. It takes place directly
when the optical image is reproduced directly dhtocopy. It takes place indirectly when
the optical image is reproduced onto the paper rbyntermediate, generally a drum.
However, in both cases, there is a direct link leetwthe optical image and the copy
which is being produced.

By contrast, in the digital copying progdbere is no such direct link. The optical image
of the original document is actually first convelrtato digital data. The digital data can
then be transmitted in order for such data to betqut.

Third, the photocopying process requires exposure of the optical image of the original
document for one copy. For each copy being madexposure of the optical image of
the original document is required. In other woriti& optical image cannot be stored by
the photocopier.

By contrast, the digital copying process ordyuires the original document being
digitized/scanned once. Then, it is possible to enak many prints as necessary from
these digital data. In other words, in a digitapying process, the prints of the original
document are produced from the digital data stetectronically in the controller’s image

data storage device by a single scanning of thealptage of the original document.

Fourth, in the photocopying process, theycigpnecessarily identical to the original
document. At the most, an optical zoom can enlargeduce the image size. Instead, in
the digital copying process, once the original doent has been digitized, the digital data

278 TheMcGraw-Hill Dictionary of Scientific and Technic@ierms,1994 5" edition, p. 1494.
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582.

583.

584.

585.

586.

587.

588.

can be modified, amended or further processed witaoy limitations.

Fifth, in the photocopying process, the agtimage is being produced for one single
purpose: that of creating a copy at that pointrivet There is no possibility of sharing the
optical image with other apparatus.

By contrast, in digital copying, the digitdta obtained once the scanning unit has
digitized the image, can be shared with any otktereal digital apparatus. Typically,
MFMs are connected to computers on which the digitda can be stored and further
processed.

In sum, it flows from the above that “phetupying” has a defined and precise meaning
which does not cover the production of printoutarfrscanned data files as is done by
MFMs. The ordinary meaning of photocopying refessthie process of projecting an
optical image of an original document directly oattight-sensitive surface. This process
is different from the digital copying process usedMFMs. As a result, the ordinary
meaning of the terms used in the concessions whigh being examined clearly
demonstrates that the MFMs at issue are eitheutiop output units” of automatic data
processing machines or “facsimile machines”. They bt constitute “photocopying
apparatus”.

(iv) Conclusions

The analysis of the ordinary meaning ofdhiecessions at stake, namely “printers” under
CN subheading 8471.60.40 and “facsimile machinegfen CN subheading 8517.21.00
confirm that the MFMs at issue are covered by thecessions of the EC with respect to
HS subheading 8471.60 as far as MFMs which aretalidennect to an ADP machine are
concerned and with respect to CN subheading 8510024s far as MFMs which are not
able to connect to an ADP machine but operate imection with a phone line are
concerned.

TPKM submits that there is neither doubt macertainty as to the fact that the MFMs at
issue are covered by the concessions with respeétS subheading 8471.60 or CN
subheading 8517.21.00 in light of their ordinaryamieg. The analysis of the “context” in

the following section confirms this conclusion.

(2) Context

The analysis of the context with respedfiEMs will include the analysis of the following
elements: (i) the structure of the relevant headir(@) the structure of the relevant
chapters; (iii) the other parts of the EC Schedule.

® Structure of headings 8471, 8517 and 9009

HS heading 8471 is structured as follows:

84.71

Automatic data processing machines and unitthereof, magnetic or optical readers,
machines for transcribing data onto data media in oded form and machines for
processing such data, not elsewhere specified ocladed
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8471.10 - Analogue or hybrid automatic data praocgssiachines

8471.30 - Portable digital automatic data processimachines, weighing not more than 10 kg,

consisting of at least a central processing urkgyboard and a display

- Other digital automatic data processing machines

8471.41 -- Comprising in the same housing at laaséntral processing unit and an input and output

unit, whether or not combined

8471.49 -- Other, presented in the form of systems

8471.50 - Digital processing units other than thossubheadings 8471.41 and 8471.49, whether o not

containing in the same housing one or two of thiefeng types of unit: storage units, inplut
units, output units

8471.60 - Input or output units, whether or nottagrnng storage units in the same housing
8471.70 - Storage units
8471.80 - Other units of automatic data processiaghines

8471.90 - Other

589. The structure of HS heading 8471 confirheskiroad scope of this heading. First of all, it
is clear that it covers all types of ADP machines, analogue or hybrid ADP machines
(HS subheading 8471.10) and digital ADP machineS §idbheadings 8471.30, 8471.41
and 8471.49). Second, HS heading 8471 also colldmras of units of ADP machines:
digital processing units (8471.50), input or outpuoits (8471.60), storage units (8471.70)
and any other types of units (8471.80). Third, hepd8471 includes a residual
subheading “Other” (8471.90) intended to covemadichines that would not have been
covered by one of the other subheadings. The steuctf HS heading 8471 thus clearly
confirms the broad scope of heading 8471 as caoyeaih types of data processing
technologies.

590. HS heading 8517 is structured as follows:

85.17 Electrical apparatus for line telephony oelielegraphy, including line telephone sets with
cordless handsets and telecommunication apparatusafrier-current line systems or for
digital line systems, videophones
- Telephone sets; videophones:

8517.11 -- Line telephone sets with cordless hasdse

8517.19 -- Other
- Facsimile machines and teleprinters:

8517.21 -- Facsimile machines

8517.22 -- Teleprinters

8517.30 - Telephonic or telegraphic switching appes

8517.50 - Other apparatus, for carrier-current iyetems or for digital line systems

8517.80 - Other apparatus

8517.90 - Parts

591.

592.

Similarly to heading 8471, the structurehefiding 8517 supports its broad scope. In
particular, it includes a residual subheading, f@her apparatus” (subheading 8517.80)
that supports the intent of that heading to collekectrical apparatus for line telephony
or line telegraphy”.

On the contrary, HS heading 9009 has a mumte limited scope. HS heading 9009 is
structured as follows:

90.09

| Photc-copying apparatus incorporating an optical system o of the contact type and]
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thermo-copying apparatus

- Electrostatic photo-copying apparatus:

9009.11 -- Operating by reproducing the originahgr directly onto the copy (direct process)

9009.12 -- Operating by reproducing the originabg® via an intermediate onto the copy (indinect
process)
- Other photo-copying apparatus:

9009.21 -- Incorporating an optical system

9009.22 -- Of the contact type

9009.30 - Thermo-copying apparatus

9009.90 - Parts and accessories

593. First, the wording of heading 9009, unliieadings 8471 and 8517, includes a very
limited category of apparatus. Indeed, it only asvphoto-copying apparatus and
thermo-copying apparatus as well as their parts aockssories. Second, unlike
headings 8471 and 8517, heading 9009 does notimeuesidual subheading.

594. In conclusion, the structure of the legsl under analysis supports the broad scope of
the concessions made with respect to headings &4 8517.

(i) Structure of Chapters 84, 85 and 90

595. Reflecting the HS, the EC Schedule®Chapter 84 which include “Nuclear reactors,
boilers, machinery and mechanical appliances; ptrseof’, Chapter 85 which
includes “Electrical machinery and equipment andgpthereof; sound recorders and
reproducers, television image and sound recordeds raproducers, and parts and
accessories of such articles” and Chapter 90 whicludes “Optical, photographic,
cinematographic, measuring, checking, precisionjica¢ or surgical instruments and
apparatus; parts and accessories thereof”.

596. Itis clear from the wording of Chaptefsa®d 85 that they intend to cover a broad range
of apparatus. This flows from the general wordimaf s used. Indeed, Chapter 84 covers
machinery and mechanical appliances and partsahetdle Chapter 85 covers electrical
machinery and equipment and parts thereof. In ashtChapter 90 covers very specific
instruments or apparatus which are exhaustivelgdijsnamely optical, photographic,
cinematographic, measuring, checking, precisiondioa¢ or surgical instruments or
apparatus. Chapter 90 should therefore be restigtinterpreted, unlike Chapters 84 and
85.

(i) Other parts of the EC Schedule

597. TPKM refers to headings 85.25 and 90.a®fEC Schedule which both include cameras
in order to illustrate the distinction which is bgimade in the EC Schedule between
digital and non-digital products. In the EC Scheduligital cameras are classified in HS
subheading 8525.40, and more precisely, under ®Nesading 8525.40.11 as “still image
video cameras — digital” while photographic camenasclassified in HS heading 9006.

598. This distinction is important and suppohis interpretation that “photocopying apparatus”

which are included in Chapter 90 do not cover digibpying. In fact, the exclusion of
digital apparatus from Chapter 90 is in line witle bverall economy of Chapters 84, 85
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599.

600.

601.

602.

603.

604.

and 90. The HS is structured in a logical mannbaper 84 covers mechanical machines
and Chapter 85 electrical machines whereas Ch&@erovers instruments including
optical instruments such as photographic and ploptgog apparatus. There is a
fundamental difference of nature between, on the ltend, the apparatuses in Chapters
84 and 85 and, on the other hand, the apparatafies) funder Chapter 90. As noted
above, Chapter 90 exclusively covers certain spetyjpes of instruments which are
exhaustively and precisely defined as “optical,tpgmphic, cinematographic, measuring,
checking, precision, medical or surgical instrurs&ntin other words, for both
photographic and photocopying apparatus, the uséigifal technology is such as to
exclude such apparatus from Chapter 90.

(iv) Tariff concessions made with respect to H3Iep8471 and HS heading 8517

As underlined above, the structure of heggliB471 and 8517 confirm the very broad
scope of these headings. Moreover, all tariff linesered by the concessions in the EC
Schedule for headings 8471 and 8517 are duty-free¢ordance with the commitments
included in the ITA.

As far as HS subheading 8471.60 is coeceiihshould be noted that Attachment Ato the
ITA includes the entire HS heading 8471 “automdtta processing machines and units
thereof; magnetic or optical readers, machinestrimscribing data onto data media in
coded form and machines for processing such dateglsewhere specified or included”

as well as each HS subheading covered by that figgaHiS subheading 8471.10, HS

subheading 8471.30, HS subheading 8471.41, HS adbilye8471.49, HS subheading

8471.50, HS subheading 8471.60, HS subheading Bd,7/HS subheading 8471.80 and
HS subheading 8471.90.

Similarly, as far as HS subheading 851i&2bncerned, Attachment A to the ITA includes
the entire HS heading 8517 “electrical apparatuslifie telephony or line telegraphy,
including line telephone sets with cordless hargdaat telecommunication apparatus for
carrier-current line systems or for digital lines®ms; videophones” as well as each HS
subheading covered by that heading: HS subheadith@.81, HS subheading 8517. 19,
HS subheading 8517. 21, HS subheading 8517. 22,sttheading 8517. 30, HS
subheading 8517. 50, HS subheading 8517. 80 arglbl®ading 8517. 90.

Obviously, the common intention of thetiearas reflected in the ITA was to have a scope
as broad as possible, in particular with respedtetns covered by HS heading 8471 and
HS heading 8517.

3) The Harmonized System

0] Note 5 to Chapter 84 confirms the broad scopéhe concessions granted with
respect to HS subheading 8471.60

Note 5 to Chapter 84 deals with various etspef classification of ADP machines and
related units within the meaning of HS heading 84t therefore provides useful

guidance to properly interpret the concession gably the EC under heading 8471 and
in particular with respect to subheading 8471.60.

Note 5(A) to Chapter 84 primarily define® thxpression “automatic data processing

124



European Communities and its Member States-Tagfitinent First Written SubmissionTiKM
of Certain Information Technology Products 05 March 2009
(WT/DS375, WT/DS376, WT/DS377)

605.

606.

607.

608.

609.

610.

machines”, as including:

(a) Digital machines, capable of (1) storing thegeissing program or programs
and at least the data immediately necessary foextkeeution of the program; (2)
being freely programmed in accordance with the irequents of the user; (3)

performing arithmetical computations specified bg tuser; and (4) executing,
without human intervention, a processing programckvhrequires them to

modify their execution, by logical decision durithge processing run;”

Note 5(B) states that:

“Automatic data processing machines may be in ¢ fof systems consisting
of a variable number of separate units. Subjegat@agraph (E) below, a unit is
to be regarded as being a part of a complete syiiemeets all of the following
conditions:

(@) It is of a kind solely or principally used im automatic data processing
system;

(b) It is connectable to the central processing eitiner directly or through one
or more other units; and

(c) It is able to accept or deliver data in a fqendes or signals) which can be
used by the system”.

Note 5 (B) thus confirms that the centtament in order to be regarded as a “unit” of an
ADP machine is the ability of being connectabl¢hiw ADP machine, more specifically to
the central processing unit and the ability to ptae deliver data in a form that can be
used by the system. In addition, it specifies tiw@ unit must be of a kind solely or
principally used in ADP systems.

Note 5(C) provides that “separately presgohits of an ADP machine are to be classified
in heading No. 84.71".

Most of the functions of the MFMs at isswhijch are printing and scanning, are designed
to be used in connection with an ADP machine ardtsrefore functions of an apparatus
principally used with an ADP machine.

However, such principal use is not evewmired for the MFMs at issue. According to Note

5(D), “printers, keyboards, X-Y co-ordinate inpugvites and disk storage units which

satisfy the conditions of paragraphs B(b) and Bf@ve, are in all cases to be classified
as units of heading No. 84.71.” In other words$s thote emphasizes that any apparatus
which can print from a computer is to be classifietheading 8471, even though it is not

of a kind solely or principally used with an ADP chine (paragraph B(a)).

This Note is very important in the contefkthe present case. Indeed, it makes it clear that
a printer remains covered by HS heading 8471 elvirisi not used exclusively or even
principally with an ADP system. It implies for tidFMs at issue, to the extent that they
are regarded as “printers”, that they do not neeblet used solely or principally with an
ADP system in order to fall within HS heading 8471.
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611.

612.

613.

614.

615.

(iif)

616.

617.

The above Notes confirm that MFMs which@renectable to an ADP machine either
directly or through other units are to be clasdifimder heading 8471 and this,
irrespective of whether they are used solely argipally with an ADP machine.

(i) General Rules for the Interpretation of thettenized System (GIR)

As noted above, the GIR of the HS constiturt integral part of the HS itself, together with
the nomenclature comprising the headings and sdbigsaand their related numerical

codes, the Section, Chapter and Headings NotesseThgeneral Rules for the

Interpretation of the HS are therefore binding ke €ontracting Parties to the Convention
of the HS"®.

The HS comprises six General Rules of Ingtation. TPKM submits that, for the purpose
of this dispute, GIR 1 may be useful in assessiegstope of the concessions.

GIR 1 provides that:

“The titles of Sections, Chapters and sub-Cha@ersprovided for ease of reference only;
for legal purposes, classification shall be detasdi according to the terms of the
headings and any relative Section and Chapter Nentels provided such headings or
Notes do not otherwise require, according to ttievieng provisions.”

As explained above, TPKM considers that &émn$ of headings 8471 and 8517 are very
clear and cover the MFMs at issue while the terfmseading 9009 quite clearly exclude
them from its scope given that they do not congtitphoto-copying” apparatus.

Other elements relating to the HS which mayrelevant

As we noted above, the HS consists of éhmg of the headings and subheadings, the
Notes to Chapters and Sections as well as the GiRer instruments relating to the HS
may be relevant for the interpretation exerciseweler, they should be given less weight
in the interpretative exercise and cannot overameénterpretation arrived at on the basis
of the ordinary meaning of the text of the conamssiead in its context. The following
HSEN to Heading supports our conclusion above.

HS heading 9009 covers “photo-copying agparacorporating an optical system or of
the contact type and thermo-copying apparatus”. eMspecifically, HS subheading
9009.12 covers “Electrostatic photo-copying apperabperating by reproducing the
original image via an intermediate onto the copydifiect process)”. The HSEKD
heading 9009provides, with respect to “photo-copying apparatusorporating an
optical system”, that*°

“These apparatus incorporate an optical systemgdsing mainly a light source,
a condenser, lenses, mirrors, prisms or an arraptifal fibres) which projects

2% |n EC — Chicken Cuts (Braziljhe Panel noted that “Given that the General Ralearly form

part of the HS [...] and that the HS is relevantte interpretation of heading 02.10 of the EC Scheedue
will examine the General Rules to determine whethey can assist us in interpreting heading 02ft8e
EC Schedule.” (para. 7.236)

%0 HSEN to Heading 9009. See Exhibit TPKM-78.
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618.

6109.

620.

621.

the optical image of an original document on taghttsensitive surface and
components for the developing and printing of thage.

This group includes:

(1) Electrostatic photo-copying apparatus whichrafes either by reproducing
the original image directly onto the copy (direcbgess) or by reproducing the
original image via an intermediate onto the copgifiect process).

(..)

In the indirect process, the optical image is prgé into a drum (or plate
coated with selenium or other semi-conducting suilzs charged with stati
electricity. After the latent image has been depetbby meads of a powdered
dye, it is transferred into ordinary paper by apmyan electrostatic filed an
fixed to the paper by heat treatment”.

In accordance with the above-mentioned M{SE‘photocopying process” has the limited
meaning of an apparatus incorporating an opticstiesy which projects the optical image
of an original on a light sensitive surface. Thpaatus is to be understood as transferring
the optical image of the original document by ligitto the photosensitive drum. The
image is then transferred from the drum to papbis © clearly a different process from
the process used by MFMs including digital copighéch produce printouts from digital
data files which may be obtained from an ADP maehindirectly from the scanning unit
of the apparatus. The above HSEN confirms our csimh that the term “photocopying”
does not include the conversion of an image ingitalidata by a scanner and the printing
of that data by the printer.

Furthermore, the HSEN also provides thatiftical image of the original document must
be projected onto a “light sensitive surface”.

As already stated above, a similar distimcts made in the HS with respect to cameras.
Photographic cameras are classifiable in heading6 9@hile digital cameras are
classifiable in heading 8525. In other words, fothbphotographic and photocopying
apparatus, the use of digital technology would uighsas to exclude such apparatus from
Chapter 90.

(4) Object and Purpose

® Expansion of trade in goods and substantiauettbn of tariffs

INEC — Chicken Cuts(Brazjlithe Panel concluded that “concessions made by WTO
Members should be interpreted so as to furthegtmeral objective of the expansion of
trade in goods and the substantial reduction dfgabut that it is also clear that “such an
interpretation is limited by the conditions thataamgements entered into by Members be
reciprocal and mutually advantageod®”.

%! panel ReportEC — Chicken Cuts(Brazilpara. 7.320 confirmed on appeal by the Appellate

Body, para. 243.
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622.

623.

624.

625.

626.

627.

The concessions concerning “input or outmitsti of ADP machines and “facsimile
machines” have been made by the EC pursuant td#)ed.e., in order to implement the
ITA. Actually, all the participants to the ITA haveade the same concessions since under
the ITA, all participants committed themselves itodband eliminate duties with respect to
all products specified in Attachments A and B te imnex to the Declaration, including
with respect to “input or output units” of ADP mawbs and “facsimile machines”. In that
respect, the concessions made by the EC are bnitaefi reciprocal and mutually
advantageous because the same concessions haveaéerby all other participants to
the ITA.

Since the concessions have been made yQhsursuant to the ITA, TPKM considers
that it is essential to examine carefully the I'MAdrder to properly assess the “common
intention” of the parties.

In that respect, the wording used in th& difd in its Preamble is highly relevant. First,
the Preamble to the ITA underlines the key roletrafle in information technology
products in the development of information indestrand in the dynamic expansion of
the world economy. Second, it emphasizes the zatits’ desire “to achievenaximum
freedomfor world trade in information technology proddotsmphasis added). Paragraph
1 of the ITA further provides that “each party'ade regime shouldvolve in a manner
that enhances market access opportunitfes information technology products”
(emphasis added).

It thus flows from the text of the ITA anarh its Preamble that the manifest object and
purpose of the ITA is to expand world trade in Fogucts by way of eliminating customs
duties as well as any other duties and chargdsetonaximum extent possible. It is clear
from the ITA that this object and purpose clearhgevents any interpretation of the
concessions that have been made pursuant to theatilAwhich cover very broadly
defined product categories such as “output andtinpits” of heading 8471 in the manner
proposed by the EC. The express statement in thehidt participants desire to achieve
the maximum freedom of world trade in IT productsl aleclare that their trade regime
should evolve such as to enhance market accesstoppies for IT products clearly
prevents any restrictive interpretation of the scab the concessions that have been
undertaken pursuant to the ITA.

As a result, the interpretation that wasult in excluding from the concessions made by
the EC with respect to “input or output units” oDR machines and facsimile machines,
MFMs since they also have a copying function, istiary to the objective of expansion
of trade in IT product and the substantial redurctad tariffs through reciprocal and
mutually advantageous arrangements.

(i) The security and predictability of the recipad and mutually advantageous
arrangements

With respect to MFMs, the EC is excludingnfrthe scope of the concessions made with
respect to HS subheading 8471.60 and CN subhe&ditg.21.00 MFMs because they
would not include a more specific function or woblkl able to copy 12 pages or more per
minute. According to the EC, they should thus bgarded as being “photocopying
apparatus” and be subject to a 6% customs duty.
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628.

629.

630.

631.

632.

633.

634.

As indicated above, one of the main objaots purposes of the WTO Agreement and of
the GATT 1994 is the security and predictability tfe reciprocal and mutually
advantageous arrangements directed to the sulsdteediiction of tariffs and other trade
barriers to trade.

In order to promote the security and predbidity, in the first place, the interpretation af
concession is to be limited by the terms used & toncession. By assimilating digital
copying, which is the technology used in MFMs as da copying is concerned, with
“photocopying”, the EC is modifying the scope oftlioncessions granted and this
directly affects the objectives of security anddictability.

Furthermore, the objectives of security anedictability also require that concessions
cover products even if they did not exist in thatnf at the time the concessions have
been granted to the extent that they comply with #ording of the concessions
concerned. In other words, it would run against thwnciples of security and
predictability if the EC could exclude from the pecof its concessions some apparatuses
because they are more complete or more developedtie products initially exist. In the
present case, to the extent that the MFMs at iasei@able to connect to ADP machines
and constitute input or output units of ADP machiniey fall within the scope of the
concession granted by the EC with respect to iopwutput unit of ADP machines even
though their function of scanning and printing aioin addition a copying function.

(5) Other Considerations

(i) Certain BTIs with respect to MFMs

First, the classification of MFMs capabfeconnecting to ADP machines under headings
8517 or 8471 is confirmed by various BTls adopted996 and 1997.

CN subheading 8471.60.40 was applied byl 111910%%” and UK 119108°%to MFMs
defined as colour printer/copier and scanner. Sityjl BTI FR 82152* also classified a
“machine combinant une imprimante et un copier rimi@tique (scanner)” under CN
subheading 8471.60.40.

CN subheading 8517.21.00 was applied by BR189218%°to a “multifunctional unit
which works both in conjunction with, and as anessory to a PC” which can print, scan,
fax and photocopy. Similarly, UK BTI 123587 classifies a “printer, scanner and fax
machine designed for use with laptop and desktappaters” under CN subheading
8517.21.00.

Secondly, BTIs classifying MFMs capable ofitecting to ADP machines under heading
8517 subject to a zero tariff were still issue@@92 and 2003. This was the case of BTls
GB109574459, GB109574557, GB109636954, GB110132255B112099888,
GB112100065; GB500013730, and GB500013828 all éssuweder CN subheading

282 gee Exhibit TPKM-79.
283 5ee Exhibit TPKM-79.
284 5ee Exhibit TPKM-79.
285 5ee Exhibit TPKM-79.
286 5ee Exhibit TPKM-79.
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642.

8517.21.06%

Thirdly, some BTIs were still issued in Redry 2005 classifying MFMs which connect to
an ADP machine under duty-free heading 8517. Sudk Boncerned apparatus that could
copy more than 12 pages. However, the MFMs welk citissified under a duty-free
heading. This was the case of BTl NL-RTD-2005-0@D48L-RTD-2005-000457 and
NL-RTD-2005-000461%°

(i) Certain HS documents

As noted above, the HS has been modifiecetgince 1996: once in 2002 and once in
2007. Under the HS 2007, the scope of HS headidg 84&s been broadened in order to
cover MFMs previously covered by HS headings 847d 8617. Moreover, HS heading
9009 which, under HS 1996, covered photocopyingeaips has been removed from the
HS 2007. Products previously classified under Hep&009 are under the HS 2007 also
included in Heading 8443. In other words, headid@3 now includes all printers,
facsimile machines, photocopiers and digital capéesr well as MFMs.

The maodifications brought by the HS 2007 subsequent to the HS 1996 on the basis of
which participants agreed to make the ITA concessand part of a convention to which
TPKM is not a contracting party. However, the mdifions brought by the HS 2007 can
be used to confirm the above conclusions.

It is important to examine to which extémtse modifications brought by the HS 2007
with respect to the products at issue supports cihieclusion that under HS 1996,
concessions granted under subheading 8471.60 47d?d5ncluded MFMs.

First, the HSEN to heading 8443 makes a distinction for copying machines between,
on the one hand, “digital copiers” and, on the ottand, “photocopiers™®

The HSEN define “digital copiers” as copi@rswhich the original document is scanned
and a photosensitive surface (e.g. a charge-coufgeide (CCD) or photo-diode sensing

array) converts the optical image into digitallyded electrical signals that are stored in
memory. The print engine, which operates in theesamanner as the printers described in
Part (I1)(A) of this HSEN, then uses that data toduce the required number of copies.
Original documents need only be scanned once tdupe multiple copies, as the digital

representation of the image is stored in memory.”

“Photocopiers” are defined in the HSEN iveay similar way as they were defined in the
HSEN of the HS 96, i.e., as apparatus “in which dtmpical image of the original
document must be projected into the photosensstiviace for each copy’.

The HSEN to the HS 2007 thus clearly empeasie differences in process between
digital copying and photocopying. Given that un&t$ 96, heading 9009 only covered
“photocopying”, that heading could certainly nowvlancluded “digital copying” as it is
confirmed by the HSEN to the HS 2007.

287 5ee Exhibit TPKM-79.
288 gee Exhibit TPKM-79.
289 HSEN to Heading 8443. Exhibit TPKM-80.
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Second, the part of Heading 8443 which ireudll printers, facsimile machines,
photocopiers, copiers and MFMs and therefore relefer the current dispute has the
following structure:

- Other printers, copying machines and facsimile nireety whether or not combined

8443.31 - -Machines which perform two or more of the fume$ of printing, copying
or facsimile transmission, capable of connectingat® automatic data processing
machine or to a network

8443.32 - -Other, capable of connecting to an automaticadatocessing machine ¢
to a network

8443.39 - -Other

=

The structure is based on the distinctiomvéen apparatus capable of connecting to an
automatic data processing machine and those thaha@t This reflects the distinction
existing under HS 96 between printers capable nhecting to an ADP machine which
fell under HS heading 8471 and printers not capabt®nnecting to ADP machine which
had to be classified under HS heading 8443. Thiindition supports the position
expressed above that MFMs, to the extent that Hreycapable of connecting to an
automatic data processing machine, are properbsifiad under heading 8471. In other
words, HS 2007 confirms that the capacity of cotingcto an ADP machine is an
important, even essential criterion, in order tacbeered by heading 8471.

Third, new Chapter Note 5(D) to Chaptef8ther supports the interpretation put forward
by TPKM. That Note now provides that heading 84dd&s not cover “printers, copying
machines, facsimile machines, whether or not coettiimvhen presented separately, even
if they meet all of the conditions set forth in & (C) above, i.e., (i) it is of a kind solely
or principally used in automatic data processirgieaw (ii) it is connectable to the central
processing unit either directly or through one arenother units; and (iii) it is able to
accept or deliver data in a form (codes or signalsth can be used by the system.

By finding it necessary to expressly excliwieMs from the scope of heading 8471, this
Note acknowledges that such MFMs were properlystfiasl in heading 8471 under the
HS 96.

In conclusion, the modifications that haeen brought by the HS 2007 confirm that under
HS 96, concession concerning subheading 8471.6&redWFMs which can connect to
ADP machines.

The measures at issue violate Articles I1:1(a)mal 11:1(b) of the GATT 1994

Pursuant to Article 1l of the GATT 1994, th€ cannot accord to the other WTO Members
treatment which is less favourable than that predidh its Schedule of Concessions
(Article 11:1(a) of the GATT 1994) and more predisecannot impose customs duties in
excess of those set forth and provided in that @dlegArticle 11:1(b) of the GATT 1994).

Through the measures at issue, the EC impp&86 customs duty on MFMs while they

should be granted duty-free treatment pursuantéocbncessions included in the EC
Schedule, the EC violates Articles Il:1(a) and digtill:1(b) of the GATT 1994.
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651.

652.
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654.

655.

In the first three measures at issue, thaniposes the 6% customs duty by classifying
the MFMs under CN subheading 9009.12.00. In thetfiomneasure, the EC imposes the
6% duty by classifying the MFMs under CN subheg®A43.31.91 in accordance with
the changes introduced into the CN by the HS 2007.

As noted above, the HS was modified in7200 the modified HS 2007, heading 8443
has been broadened such as to include all printengying machines and facsimile
machines as well as combinations of copying mashifeesimile and printer machines.
As a result, heading 9009 no longer exists andpdfters, copying machines and
facsimile machines, including MFMs that were cliadipreviously in Chapter 84 or 85
are now all classified in heading 8443.

In the CN which is in force since 1 Janu20®7, MFMs with copying speeds of more
than 12 monochrome pages per minute and with actred#tatic engine are classified
under CN subheading 8443.31.91 with a 6% custarhs d

As demonstrated above, the MFMs at issuesislier covered by concession under HS
heading 8471.60 or by the concession under CN suliing 8517.21.00 for which the EC
committed to apply duty-free treatment. By applyin§% customs duty, the EC therefore
violates its obligations under Articles Il:1(a) altd(b) of the GATT 1994.

The fact that the HS has changed as of 28@hat the products at issue now fall under a
new heading, namely HS heading 8443, is not retewvaarder to determine whether the
EC is violating its obligations in its Schedule.eTEC has committed to grant duty-free
treatment to “input or output units” of ADP machsrend to “facsimile machines”. Given
that the MFMs at issue, including the ones desdribeler CN subheading 8443.21.91 are
covered by these concessions, by applying an intghast, the EC is violating Articles
[l:1(a) and II:1(b) of the GATT 1994.

CONCLUSIONS

For all the above reasons, TPKM requeststiie Panel find that:

i. the EC’s measures concerning flat panel displgsinconsistent with the EC’s
obligations under Articles 1l:1(a) and 1l:1(b) d&fet GATT 1994;

ii. the EC’s measures concerning set-top boxes avilommunication function are
inconsistent with the EC'’s obligations under Agglll:1(a) and Il:1(b) of the
GATT 1994;

iii. the EC’s measures concerning set-top boxek witommunication function are
inconsistent with Articles X:1 and X:2 of the GATIP94;

iv. the EC’s measures concerning “input or outpitsd and facsimile machines are
inconsistent with Articles 1l:1(a) and 1l:1(b) di¢ GATT 1994.
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