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INTRODUCTION
1. The Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu (hereinafter referred to as “TPKM”), as a third party in this proceeding, would like to thank the Panel for this opportunity to present its views on particular issues relating to the interpretation and application of certain provisions of the Agreement on the Application of Sanitary and Phytosanitary Measures (the “SPS Agreement”) that are relevant to this dispute. 

2. TPKM makes this third party submission because of its interest in the correct interpretation and application of the SPS Agreement. In addition, as an importer of Australian and New Zealand apples, TPKM has a substantial trade interest in the dispute before the Panel.  
3. This submission will address the following:

· Application of the ”necessity” test to Australia’s contested measures
· Whether Australia’s measures constitute arbitrary or unjustifiable discrimination
LEGAL ARGUMENTS

I. Application of “necessity” test to Australia’s SPS measures

A. Background to the “necessity” test

4. Protection of human, animal or plant life or health, is one of the key elements in the WTO Agreement because certain negative effects may result from production, as trade in goods expands. Risks may occur, for example, in the process of production, transportation, or consumption under free trade in goods, and they may cause serious threats to human, animal or plant life or health. Therefore, it is recognized that Members have rights to adopt or enforce measures to protect human, animal or plant life or health within the jurisprudence of the WTO. 
5. In order to ensure that such measures will not constitute unnecessary barriers to trade, they are subject to several requirements. These measures, for example, should be necessary, and not constitute a means of arbitrary or unjustifiable discrimination between Members where the same conditions prevail. Neither should the measures become a disguised restriction on international trade. Here, we address the question of how to demonstrate that the measures at issue are in fact “necessary”.
6. The concept of “necessity” has been commonly referred to in the texts of several WTO Agreements, including the General Agreement on Tariffs and Trade 1994 (“GATT 1994”), Article XX, the Agreement on Technical Barriers to Trade (“TBT Agreement”), Articles 2.2 and 2.5, the SPS Agreement, Articles 2.2 and 5.6, and the General Agreement on Trade in Services (“GATS”), Articles 6.4, 12.2 (d) and 14. 
7. In general, it is recognized that Members have rights to implement trade-restrictive measures to fulfill certain policy objectives, which in the context of the current dispute refers to the protection of human, animal or plant life or health; nevertheless, such measures can only be justified in the realm of “necessity”. In other words, WTO jurisprudence prohibits restrictions on trade exceeding what would be necessary to protect human, animal or plant life or health.
8. In the current dispute, New Zealand claims that Australia’s measures are not consistent with Articles 2.2 and 5.6 of the SPS Agreement because there are alternative measures reasonably available that would meet Australia’s appropriate level of protection, and that are significantly less trade restrictive than the contested measures imposed by Australia.
 Hence, New Zealand argues that Australia has failed to comply with Articles 2.2 and 5.6 of the SPS Agreement.
 
B. New Zealand bears the burden of proof to establish a prima facie case on the “necessity” test
9. In principle, in case of violation, it is for the complaining party to bear the burden of proving that the measure at issue is inconsistent with the WTO Agreements. That is, the complaining party has to provide sufficient evidence and arguments to establish a prima facie case of the inconsistency with the provision in question.
 When the prima facie case is established, the burden of proof shifts to the defending party, which must in turn counter or refute the claimed inconsistency.
 

10. Conversely, if the defending party invokes an exception provision, for example, Article XX of GATT 1994, to justify the measure that was found to be in violation of the WTO Agreements, it is the defending party that has to bear the burden of proof in support of its assertion.

11. Where the necessity for the measure at issue is challenged, the aforementioned principle will be applied. The decision on whether the complaining party or defending party is obligated to bear the burden of proof of whether the contested measure is applied to a necessary extent depends on where the “necessity” test is embedded. In general, the complaining party has to provide sufficient evidence to establish a prima facie case that the challenged measure is not necessary. By contrast, if a “necessity” test is embedded in the text of exception provisions, for example, Article XX of GATT 1994 and Article 14 of GATS, the defending party, which invokes exception provisions to justify the challenged measure, has to make a prima facie case that its measure is “necessary”.

12. Consequently, in the present dispute, the complaining party, New Zealand, is obligated to demonstrate that the challenged measure is not “necessary” when Articles 2.2 and 5.6 of the SPS Agreement are used in recourse to initiating a WTO complaint. This rule is re-confirmed in the Japan – Agricultural Products II case.
 
C. Substantive requirements of the “necessity” test in the SPS Agreement

13. In examining whether a measure satisfies the “necessity” test, according to the structure of Article 2.2 of the SPS Agreement, in TPKM’s view, three elements should be established: (1) the measure at issue is a sanitary or phytosanitary measure (“SPS measure”); (2) the objective is to protect human, animal or plant life or health; and (3) implementation of the measure is necessary to achieve the objective. 

14. For the first requirement, the measure at issue should be an SPS measure in accordance with Article 1 and Paragraph 1 of Annex A in the SPS Agreement. In brief, these are such measures which may, directly or indirectly, affect international trade, and can be categorized into two groups: (1) measures against pests or diseases; and (2) measures against additives, contaminants, and toxins. For example, the contested measures in Australia – Salmon and in Japan – Agricultural Products II belong to the first group; the contested measures in EC – Hormones belong to the second group.
15. For the second requirement, Article 2 of the SPS Agreement provides that “Members shall ensure that any sanitary or phytosanitary measure is applied only to the extent necessary to protect human, animal or plant life or health.” In addition, examination of the four subparagraphs set forth in Paragraph 1 of Annex A shows that the wording is clearly intended to delineate the protection of human, animal or plant life or health. It is therefore understood that SPS measures are applied for the protection of human, animal or plant life or health. 
16. Regarding the third requirement, the existence (or lack thereof) of international standards, guidelines or recommendations plays a determining role in the progression of a dispute.  Let us first examine the situation in which these elements exist.  According to Article 3.2 of the SPS Agreement: “[s]anitary or phytosanitary measures which conform to international standards, guidelines or recommendations shall be deemed to be necessary to protect human, animal or plant life or health, and presumed to be consistent with the relevant provisions of this Agreement and of GATT 1994.” Given this clause, the “necessity” of the measure in question, if in conformity with international standards, guidelines or recommendations, is predetermined.  Moreover, the consistency of the measure with the relevant provisions of the SPS Agreement (for example, Articles 2.2 and 5.6) can also be safely assumed, including the determination of “necessity” established in these articles.
17. In the second situation in which there are no international standards, guidelines or recommendations, the defending party, in seeking to establish the necessity of the measure in question, must rely on Article 5.6 of the SPS Agreement, which reads: “[w]ithout prejudice to paragraph 2 of Article 3, when establishing or maintaining sanitary or phytosanitary measures to achieve the appropriate level of sanitary or phytosanitary protection, Members shall ensure that such measures are not more trade-restrictive than required to achieve their appropriate level of sanitary or phytosanitary protection, taking into account technical and economic feasibility”. Footnote 3 of the SPS Agreement defines a necessary measure in Article 5.6 as one that “is not more trade-restrictive than required unless there is another measure, reasonably available taking into account technical and economic feasibility, that achieves the appropriate level of sanitary or phytosanitary protection and is significantly less restrictive to trade”.
18. We note that in Australia – Salmon and Japanese Agriculture Products II, a three-pronged test was established by the Appellate Body to determination “necessity” as defined in Article 5.6 and Footnote 3 of the SPS Agreement.
  In establishing “necessity”, Article 5.6 requires that any given SPS measure:
(1) be available taking into account technical and economic feasibility;

(2) achieve the Member’s appropriate level of sanitary and phytosanitary protection; and

(3) be significantly less trade restrictive than the SPS measure being contested.

The three elements are cumulative in the sense that, to establish inconsistency with Article 5.6, all of them have to be met.

D. Australia’s contested measures must satisfy the three-pronged test

19. As for the substantive issues in the present case, to the best of our knowledge, no international standards, guidelines, or recommendations exist addressing the three diseases in this dispute. As a result, Australia’s contested measures cannot automatically be deemed to be necessary to protect human, animal or plant life or health, or presumed to be consistent with the relevant provisions of the SPS Agreement and of GATT 1994 in accordance with Article 3.2 of the SPS Agreement. In this situation, Article 5.6 of the SPS Agreement and the aforementioned three-pronged test may serve as baselines in determining whether Australia’s measures are “necessary” to protect human, animal or plant life or health.
20. In handling this dispute, TPKM further suggests that the Panel carefully consider whether any alternative measures satisfy Australia’s sanitary and phytosanitary requirements. According to the SPS Agreement, Annex A, paragraph 5, Members are granted the prerogative to determine their own appropriate level of sanitary or phytosanitary protection.
 Even if a Member desires a very conservative level of protection, in TPKM’s view, that Member should be open to alternative measures which are less trade-restrictive, so long as they are technically and economically feasible. In other words, a Member that adopts an SPS measure should remain flexible to possible alternative measures that are equally efficacious. 
II. Whether Australia’s measures constitute arbitrary or unjustifiable discrimination 
A. Determination of Appropriate Level of Protection in the SPS Agreement

21. According to the SPS Agreement, Annex A, Paragraph 5, the “appropriate level of sanitary or phytosanitary protection” (“ALOP”) is defined as “[t]he level of protection deemed appropriate by the Member establishing a sanitary or phytosanitary measure to protect human, animal or plant life or health within its territory.” Determination of ALOP is invested with the Members as a matter of their SPS policy. Moreover, the SPS Agreement Preamble, Paragraph 5 states: ” [d]esiring to further the use of harmonized sanitary and phytosanitary measures between Members, …without requiring Members to change their appropriate level of protection of human, animal or plant life or health”. (emphasis added). In EC – Hormones, the Appellate Body also concluded that absolute or perfect consistency of ALOP is not a legal obligation, since Members revise their ALOP frequently on an ad hoc basis and over time, as different risks present themselves.
  This indicates that Members, instead of a panel or the Appellate Body, have authority to determine their own ALOPs.

22. Whereas the Appellate Body, in EC – Hormones, focused on Members’ authority, the Appellate Body, in Australia – Salmon, determined rather that Members have implicit obligations to comply with their own ALOPs.
 In the latter case, the Appellate Body made its decision based upon concerns that Members could escape from their obligations under the SPS Agreement, in particular, their obligations under Article 5.5.

23. Given these possibilities, TPKM believes that WTO Members should be granted the authority to determine their own ALOPs. At the same time, Members should not be free to act in this respect without any constraint.  Article 5.5 imposes restrictions on Members’ authority in establishing their ALOPs, in order to guard against arbitrary or unjustifiable discrimination or a disguised restriction on international trade. Furthermore, this Article also ensures that SPS measures are not established or maintained in a manner that is more trade-restrictive than necessary, taking into account technical and economic feasibility. 

B. Distinction between appropriate levels of protection in “comparable” situations

24. This analysis necessitates examining a situation in which Members’ exercise of authority to determine ALOPs will result in a violation of Article 5.5 of the SPS Agreement. In EC- Hormones, the Appellate Body stated that three elements should be met cumulatively before claiming a violation of Article 5.5 of the SPS Agreement.
 They are:

(1) that a Member imposing a measure that results in a dispute with one or more other Members has adopted its own levels of sanitary protection against risks to human life or health in several different situations;
(2) that the levels of protection exhibit arbitrary or unjustifiable differences ("distinctions" in the language of Article 5.5) in their treatment of different situations; and 
(3) that the arbitrary or unjustifiable differences result in discrimination or a disguised restriction of international trade.
25. For the first element, if varying levels of protection are established by a Member in different situations with similar risks, questions may be raised as to whether the differences between levels of protection are arbitrary or unjustifiable.
 In EC – Hormones, the Appellate Body stated that different situations in which Members have exhibited varying levels of protection cannot be compared unless they present some common element or elements sufficient to render them comparable.
 If these situations are totally different from one another, they cannot be rationally comparable. Thus, any differences in levels of protection cannot be used as a basis for determining arbitrariness in the measure in question.
 
26. In examining the “comparability” of different situations, the Appellate Body stated, in Australia – Salmon, that such common elements are present where situations involve a risk of entry, establishment or spread of the same or a similar disease, or where situations involve a risk of the same or similar associated potential biological and economic consequences.
 In short, categorizing risks or situations as “similar” requires a comparison of both the relevant likelihood and the corresponding consequences caused by similar diseases.
 
27. In the present dispute, New Zealand claims that Japanese pears, which may bring equivalent or higher risks of Japanese Erwinia and brown rot, are subject to less trade-restrictive measures.
 New Zealand argues that Japanese Erwinia is similar to Erwinia amylovara (fire blight), and brown rot also has similarities to European canker. As a result, these two situations – the importation of New Zealand apples and of Japanese pears – are comparable. Accordingly, New Zealand claims that Australia applies different ALOPs to the import of its apples compared to Japanese pears.

28. From TPKM’s point of view, we agree that with the objective of achieving consistency in the application of the ALOP, Members should establish equivalent or similar ALOPs in situations that involve a risk of entry, establishment or spread of the same or a similar disease, or that involve a risk of the same or similar associated potential biological and economic consequences. In order to determine the distinctions between different ALOPs, different situations must be comparable enough to be compared. Risks arising from the same or similar disease, or from associated biological and economic consequences, are a key element in determining whether different situations are comparable. That is, diseases or their associated biological and economic consequences at issue must be shown to be the same or similar before any further analysis of potential violation of Article 5.5 of the SPS Agreement can be conducted.
29. New Zealand claims that similarities between Erwinia amylovara and Japanese Erwinia, and similarities between European canker and brown rot, are adequate to draw comparison. In this regard, TPKM views that this issue should be addressed more precisely in Panel’s decision. For example, different pathogens may have different genetics, pathways (e.g. apples and pears in this dispute), hosts, suitable climatic conditions, and likelihood of entry, establishment and spread. Moreover, they may cause different symptoms or consequences. Strategies or measures for controlling or eradicating them may also differ from one another. Among these various parameters, in what circumstances can two or more pests or diseases be recognized as “similar”? For the benefit of the whole WTO dispute settlement system, we urge the Panel to clarify in its rulings the criteria for establishing similarities between diseases. 

30. If the different situations involving apples from New Zealand and Japanese pears are not comparable, i.e., diseases carried by pears are not similar to those carried by apples, it is inappropriate to use the differences between the ALOPs set up by Australia for New Zealand apples and for Japanese pears as a means of establishing arbitrary or unjustifiable discrimination or a disguised restriction on international trade. Accordingly, in TPKM’s view, it would be of systemic benefit for criteria to be established for determining disease comparability. Comparability should be the prerequisite for examining any possible breach of Article 5.5.
CONCLUSION
31. Whether Australia’s measures violate Article 2.2 and 5.6 of the SPS Agreement depends on whether the contested measures are applied to the extent necessary to protect human, animal or plant life or health. That is, if an alternative measure able to achieve Australia’s ALOP does exist and is both less trade-restrictive and technically and economically feasible, then the legitimacy of Australia’s contested measures will be undermined. TPKM suggests that, in this respect, Members remain open to possible alternative measures that are less trade-restrictive.

32. As to whether the ALOPs established by Australia between New Zealand apples and Japanese pears results in arbitrary or unjustifiable discrimination or a disguised restriction on international trade, the first step is to determine whether the situations are identical or similar enough to be comparable. From TPKM’s viewpoint, we think that there would be systemic benefit in establishing criteria to determine “similarities” in this dispute.

33. TPKM thanks the Panel for providing us with the opportunity to contribute to its understanding of the issues at stake. We respectfully request the Panel to take into account the above observations and comments in its deliberations, and we hope the Panel will find the views helpful.
SUPPLEMENTARY INFORMATION

As an importer of apples, TPKM would like to make several statements as part of this submission. In the first written submissions of New Zealand and Australia, both parties indicated that TPKM is their leading export market for apples. Therefore, TPKM provides the following information to the Panel:
Erwinia amylovora is not endemic to TPKM. According to the quarantine requirements of TPKM, the importation of the host plants or plant parts (excluding fruits and seeds) is prohibited from any country or district where fire blight is known to occur. The importation of host fruits from an area where Erwinia amylovora occurs must be accompanied by a phytosanitary certificate issued by the plant quarantine authority of the exporting country stating that the fruits have been thoroughly inspected and found free of Erwinia amylovora. So far, Erwinia amylovora has not been detected by TPKM in imported apples.
Neonectria (Nectria galligena) was reported in the territory of TPKM in 1975. However, in the last thirty-two years, European canker has never been found in the territory of TPKM. TPKM lists Nectria galligena as a regulated pest in its plant quarantine requirements. Any commodity found infested by Nectria galligena will be treated, destroyed or returned. 
The territory of TPKM is free of apple leafcurling midge (ALCM). TPKM had never detected ALCM from New Zealand apples until 2006. Since then, ALCM has been detected in several shipments of apples exported from New Zealand, and subsequently TPKM initiated a pest risk assessment on ALCM. TPKM will consider listing ALCM as a regulated pest soon, and notify Members of the draft plant quarantine requirements based on the outcome of the aforementioned risk assessment.
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