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BATEPATERM A E 5 £ B & (Federal Trade Commission * #
#% FTC)A= 1914 # 5% 3L 8% %7048 L4 B 2 20 8036 )’J%@(Dolltlcal
influence) W8 & PR WA CERBELER TS F -
£RAE-AZOERMASFY BEXEOFEEHE R R

headless fourth branch) » ®% 354 oA ¥ S 4780 % UM B € 45 B4
ARG LA AEATEEHAHARE AFERGM S R
MEET T - RELZRBRCL2HRE 1980 £ HBATHEHNR L
PRy — a5 BIRRE £ B B €247 A48 5 ST & Sl M %
HARABEIEAMAMREE TZXEANREES  ~RBBEHEH
M THEFBRM AT TSN EMRE LR R ERLE
TN RHERHZERCRELINBE - "RE RE
WERE SR HRATELETAIR? R EEAL EREEHGELT
ST EEAAREINABEAFE—FREAEHOTE - RHETR
» BB~ ANOFER ZRBA gFo /T80 X B R /1 4 L&) FIRE]
BREAE WHARSFRERET AL BRPRMREFFYHEH

{‘\r

* Id at 89.

30 See STEPHEN G. BREYER & RICHARD B. STEWART, ADMINISTRATIVE LAW AND REGULATORY POLICY:

N PROBLEMS, TEXT, AND CASES 117 (3™ ed., 1992).
Id

32 See generally Report of the Committee with Studies of Administrative Management in the Federal
Government (1937), See also President’s Advisory Comm’n, on Executive Organization, Report on
Selective Independent RegulatoryAgencies 14-15(1971).

3 See generally Report of the National Commission on Ethics Law Reform (1989). See also Paul R.
Verkuil, The Purposes and Limits of Independent Agencies, 1988 DUKE L. J. 257.
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GHEGY ABEARE L BAALERR KRR LELRR
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MEEAL -

BARRBIAEEHNZECRETARI N ZBH AR
#IM%E B & (Federal Communications Commission * AT ##4& FCC
) REFTRXEY T HEib—FE-F2 2 £2HFCEERY

TEHEERREL hSARRAERETDEL -REAXZA EHE
FoxEZAR bR T R ETZ  RELIEPHENITEM
mEETHARABERGOEERTHRN  ERBN 5 AR E
8 F ARG o A A B A b4 Bl AR 0938 AT RIMB] — 4 FCC &
BHHARAREZE 2GR LBEZRPNE-—HE LG AL
Z—rR (R FCCELER PANE—HEL  RAELBZL)H
MR h—AR > BIEREAENZBE N VE B o d# FOC 0975
TR AETHIT RO REBSRE  RREAERAR SR

AABRE TARES S LOBAATE  AARFERAMN TR NS FR | —XFPHE

Pl f 2 > WHRE TH#H o (2000 F347 245 ) -
35 See, e.g., STEPHEN G. BREYER & RICHARD B. STEWART, ADMINISTRATIVE LAW AND REGULATORY
POLICY 91- 137 (1992); STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE; TOWARD EFFECTIVE RISK
REGULATION 80 (1993); LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 703-17(3" ed., 2000);
Geoffrey P. Miller, fndependent Agencies, 1986 Sup. CT. REv, 41; Symposium: The Independence of
Independent Agencies, 1988 DUKE L.J. 215; Laurence H. Tribe, American Constitutional Law ’)’01(3rd
ed., 2000).
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BRRE LM RARBIAEEFNEEGRTEAB/ LY
EHFZ— b RS ARG HY - Mib—STHE S LA T AR A
apcet  RIRRBH/IAAHEMNER s "Hx, m T R|max -
Ml EHARLERARNES  ARBEFBITRSERESES
MAAHEHERSRTER THIM ) o KRR TEE LSS
FEHMTRAER ) FRARJNETIME RS "REM, & TEdit
D MAEGERITHEMNEE I B/ UET SNLERE - 28
Z &5k g £ Buckley v. Valeo — £+ 3R RELAREFIZ
HEACRAGREAEVTT L - RARRE LT B ERZRHMH
HFEBREBEFLEETRELBAERLEGLZEZIATEE(H
HEHKRETHELEERNREANCE ) AR EZEHER © ot
RAEARBATR AR N L FRERAEATR BT HMEEE OAFE
A LR TRAYAFENE

(—) £BEcHHM%xT2EEREA

38 272 U.8. 52 (1926).

37 205 U.S. 602 (1935).

BHRFRE ARAANTEREYEREBIARSHER S W RE AT LREZER
(g3 AEHRSE »1993)5 132 F -

25



£ABEMABEM 2%t TEEsit A—EAKZEERA
EGUBRRHE —HELL AR EFREBE LR BB
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HEKIRL > 2RREETSE BHAKES TEZRAGAKER
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HrREH ARG BERHNZEEILTREEERABEXI G #E
FEMREHM ARWNEEAREXF 2HF 2ERBIALLKHAES
B A REBRTEN  RALRRRE BLBRAERES
REARA A E2ELEEEARF -

M T Eaosie ) 2 BA FCC 2 %R LR HELRHEA 2
IR REBEZEARSALRAE L ELAFTERBE ST
— kM (FEFFCCELZRTBRA—RES FRENL) 2H
R sb—%3t SIERF AR ZBE NP E AR EE FCCF it
28 MAETHEAFZRERLEE HERLEREEARE
HBE RS2 AR EESGRANETRE-

EAEM THAMAR > FEXERCER IR TE 0 RETE
HEERHNBEIEHEE e B2 omM Mk AR E4£ 3
TRZLEE LR\ IANTEEZI - #T2 BeFEB%k
RETEHEEEHELTHEHNEE LR ET AWM HITH
MERREEZEMARZ AR ERELN  F RRMRIETE LB -
FEBHRGERTRE T £BAH | 2 F RS f BARBEE AT
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SMEZEERS NARBIARENEE B EEH IS
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WESHFFEHG FEWMGRET T I AR LSS EARGTHR
THl BABILEZ 4 AT SRR AR E FEEEIEETR
T Zias e EE Aok ZAMNBIITHEMNEE S ATHAE
IR EATEREER L LEBTEREROREN - RERLR
RO EE AEER  HMESRNEE  THEHNTRLB LA K
B I —RRET » AR ——FI Y TATEHE R SRS AT
e R ZBABAED EHREN . " AFESHRRB AR, &

EFREWNEFALEZIBEEHILER TR BRI A
HMEW ZRNEGTh—TBEHEG T A I K a TR Office
of Management and Budget (#5458 OMB) £ RArip B A & » 7
Hero—— - OMB &YKL R § » BA BALTEE M —HERAR S
R > Bldm: BRAERMN  FOEELB T EMEGTHMANPE
BERBIATHEREE 0B AT T R RN BAR LI EHERE
¥ & #47 cost-benefit analysis ( AKZ W) > b—FH R
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Bt EdEnEd A% eHLFARTHER ¢RI
B2 M BETE  FLHAREESOIIZ AR  flioxH
B 478 8] 3% 3% (Department of Justice > f#% DOJ) - Hf#R3& 1%
# 8 € (Federal Communications Commission : ##% FCC) Fuit#f
% 5 % B & (Federal Trade Commission > #i#% FTC) & E 45 3B
WATHIFIF B R R TR AFE - AEE ZRFER -
TR A NG &SRB ST A EHRIERET B4 &R
EFHAY Ao BRI AR Z AR B & B £ 24000 A AR W B B
Wik MAESE > AL ERES ETHRALELEM -
HEREZ - BATRR R  FTEIRAEGTERE  BRAEHN
A - RBF-APFRHZEE &FN  HEFEENIINEEX
B ER2XXBEZARSHETE  RBECAEEE =5
MEHBEIE > PP 54 o

SATHIEASRFER B  FAEREE 1993 SR TR S
12,866 3% (Executive Order 12,866) B\ TARE S EFHN KB E 4
4 Executive 12, 291 Executive 12,498 sy iR L eh BB 44 12
AEHRERBE EZNEHRAAHER D OMBFE > 3 BT AR
BABLBTMEBERGTET X o — R R - LATHIRFHET
3oBAMAERGEERESRIK HERMBAKRHERERT
FIB R E R AR ATAELS OMB A B X R R 4] » & H:
BERD -

B EFEENRE  FRBELAKREFHGOMB 2GR &2 T
HESTERNTBEHAKRHNTEABRE SN LENEREL-F
7 OMB 89 mAM B S EK » HANE LATBMME > BRETRE
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SEREEHREE L TIRMOEE > AARE D BATARELS
B BAZREBIATIEMOBHNEMNRBRRETEE 2R
ZRBAATEBRMLERKS OB 4 F##3£A5 (regulatory
planning process): mMAZINAHKHER » S FEH AT IEHKE
N e ARITHRF S84 T AT LATBR M S TR TR
WM XA KT AR A EHRGFER LR R AT EMNE
EAFHEFREBEGSERPFE T Mb— B L EHRAR
BB AR AN LTl e BRI Am
THRAEALEE HERHRATHENTRE - LARANTENGE
EmRe

UIBMAF R AR RER S EHAB R THBERELEEFEHE
R -BBESEMAMAEBEERMRZI ARG RN &P s
THEEES AP BRASRSEBRAEHEBMOEHS -

# s 0 AR Clayton Act 2R & » A BB &) 7238 DOJ Fo g 34T
HEHEZRE® FIC mANARFREE S TR BAABRNES R4
( telecommunications mergers) > {22& % M £ F & ( common
carriers) &9& & E4# » A RAIXFRHFIC 8y 25 - Ba FIC
£ Clayton Act P AT 6 1 » BREBRETAEFRARLERp
Hib G R BB 4 £4 - £ &3 Clayton Act 4 Section
7 #v Section 11 2 M E » 4 H PR FHKBERPBRECTLRARES
2GR ESES ATRTEFRTERF RV AT HEMSL T EF
» FCC #ife FIC 2 DOJ R E A FEEM S - Rl EFEEHEL
FCC 2 sb— 3R 94 1 4748 FF L8 X3 5 A&k 8 Communications
Act of 1934 pr&x ey " A #4135, (public interest) sb—J&

¥ See, e.g, Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U. CHL L.
REv. 17 (1995).
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By A2 o mIE#T] Clayton Act - &2 » FCC AR B & 2 & 45
FoRAFhBGORERAES ZENLE S EHHNERFBRRZ
B MG AEEITHEM DO Bl R R EALF EAHNTHR
$rERNBE RL—HIFRFUHY XRFICHENBNE
Ao B EESWNERERECRER  ZRB IR AR REE T H
AR — 5 TA A B 4A > HANH AP EFE R RARELE
HERRBRZ— ELRFRAN AL ZERMETHBERT &%
EPATE S BEERT B AR AL—FT -

ARIEE B KR BRIEEE D A AXFE » B BUR &Y 8 TR
B B ReE (Attorney General) 432z 48 5 - “ 2 W95 LTk
B BRI RRBEENBILATERM AR ITEER  RAEK L
SATHEHMHMETLEAT  TUUACHIZ LS  ATHE
FIRERE N2 FH o AR T RTIR 0 A8 FBIE TR
B 0 AT REA Sb— B ATHae ) c THAEFRANRE > AL
AFRAFHFEGES  BRE PR GBI ENES - BPERI
NHATEAMME S EERER AL - R RERAMNERD
HRBEOBI AR BRI ASNALRGEH LY FHFEMR
Bz EAEEZHHMRZ—  END0) ARG FPELAREREMELE
HEBERTIBENBBAFTENT > PRELTERER RIS
B¥E "

By 0 4 1993 £ 2 2003 £/ - DOJ JFEL ¥ Securities &
Exchange Commission ( fi4% SEC) sb—BaATHEH £ B &AFHE

L)

0 28 U.S.C. §§ 516-519 (1994).

*' See generally Neal Devins, Unitariness and Independence: Solicitor General Control over
Independence Agency Litigation, 82 CAL. L. REV. 255 (1994),

2 See generally Marshall J. Breger & Gary J. Edles, Established by Practice: The Theory and
Operation of Independent Federal Agency, 52 ADMIN. L. REV. 1111, 1236-94 (2000).
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=~ E4%-8 K545
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EHTEARE - BREENERAR -RRAFNCERILER SR
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PIRRMEERE TAE 2T RERARELRSE 65 AT > WH
BT YR 4RI ER B RERA A TR L AR
BER Bt REFIZSPIMBRZATH  THSGE LAY
HBEEF2ERNES ERE&NEIBEERL TEAE - AAH
HIELAeMAAAFRABIM  AIATEREESE 65 4% ¢

AABLIARERTRAZEL RAL B ZBERE WAF
FRXREE -NERIINZEE - M RFEELBEEXHERRZE

 Walter Hamilton, Corporate Scandals Bring Calls for Jail, L.ATIMES, July 9, 2002, at C1.
513 1U.S. 88, 98-99 (1994),
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HEBEHEARERGRE - "
BB RIUTHRBR AN B BT A BAAER LN RE
AR (BHFEREE 6245) 7 RBHAFARZE 20 54 HRERA
“HREHEBRAREA S IRBZME > UAEAKREE 654 THE
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BHEOIEEET) AR TEHSRAURTEH — ey - 18
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SRR EFERE > EEABERAEETH AAHERARRZIRE
AEE R LHBHAHARL  SRCRELESZY -THRBTK
MBI FERAGZFEMRIGNERE LEFLEFZTHFERMG TR
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g3 kT TEM (Zugriffsrecht) WRIE& AT FRH] @ ikH RA L2
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BREBEVHN HORETHAEERAREIAMER S | BUTH
AR o TBUR B9 S AR IR R R SR TR B 8 0 B b AR Sk AR
SO BB R R R e | T
BRAEENRALE THHEEH  RAA - T HFHEASRAER
E oz MAEEEEEHARRERBARMY—RBETS
MEBERE "B EREARLL 4 F  (Regulierungsbehdrde flir
Telekommunikation und Post) » £ B &)EH AN ZBFRF LT X E

BEEEEE AR UTHAdkER) 1952220 F -
MEAREP AT I EAL TR AT RN ERIE R o
PREL (MANCCEERGEDERL) RHR -

¢ Schenke &9 8,32 * R, G. Hermes, in: H. Dreier (Hrsg.), GG, Art. 64 Rn. 22.
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RAERGIERA - B EHZLIRBIL BRI MALEER
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W

*® Raimund Schiitz, Kommunikationsrecht, Regulierung von Telekommunikation und elektronischen
Medien, C.H. Beck, 2005, S. 427-428.

* http://www.bundesnetzagentur.de/enid/al fbe5bd55¢7f0b45e9cd5hfe3f42841,0/Die_Bundesnetzagent
w/Ueber die Agentur sa.html]
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''1 Annals of Cong. 463 (Gales & Seaton eds., 1789), cited from Calabresi and Prakash, The
President’s Power To Execute the Laws, 104 Yale L.J. 541 1994-1995 ( *If the Constitution has
invested all executive power in the President, 1 venture to assert that the Legislature has no right to
diminish or modify his executive authority.....I conceive that if any power whatsoever is in its nature
executive, it is the power of appointing, overseeing, and controlling those who execute the laws.”)
Bockenforde, Verfassungsfragen der Richterwahl, Berlin 1974, $.23 (, Personalhoheit und materielles
Auswahlrecht hinsichtlich der Beamten (werden) aus Wesen und Funktion der Regicrungsgewalt im
gewaltenteilenden Staat hergeleitet, n#herhin aus ihrer Stellung als Parlament und Volk
verantwortliche Spitze der Exekutive und ihrer Funktion als oberstes Leitungsorgan der
Exekutivetstigkeit.,,}

T #7#— 8 | (Einheit der Verwaltung, unitary executive) R4 A $ #H >  BE2 - FHZREE
AERERAEEAKE  2E£34E (vgl. Michael Sachs, Die Einheit der Verwaltung als
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BIUGHE  RERIIERCHREREESR  — RN THRERERE ST

Rechtsproblem, NJW 1987, S.2338ff.) - BB ERFEZ T ZHhAMBEXE=ZHF AIHE
MmO ARS Ak TRE-# - ERARREFIEFS
EBEEMEERELNME Tad—8# > 2¥% T H4=—# (Einheit der Verwaltung als
Verantwortlichkeitszusammenhang) * E XM E A FEL BER IR ST R E REEHRALEREE
& BAFH I 8 F (Vel. dazu Martin Oldiges, Einheit der Verwaltung als Rechtsproblem, NVwZ
1987,8.739) - X B RLEFRLTH " —2 ) REXAMES » EANTEREHLGA T
Bk -

YRR BEREATAARARESHFNRESTHBBANAFHAAE LB WA
SN REmMAF e LEGEREXZ K-

CHHFGRBETES  ARVERAFEIEAE FERS 2R 4% T4 A Klaus Sten, Das
Staatsrecht der Bundesrepublik Deutschland, Bd.II, S.309 ; Thomas GroB, Das Kollegialprinzip in
der Verwaltungsorganisation, Tilbingen 1999, S.185f.
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# RE 86 5 E 2 B AMBRITR £ > 1990 £-2000 £ & #45 E K o pp. 149-179

(48i8)~319-324 (86 FHEEEX ) BRBRAHL IR FLLVNZFEAFALENE

R BN 2K SEA BEIERERAAR P REURBY EM ) RARS RIS
B REAKETRBHRXE > AR 2004 510 A » pp. 423-450 -

B b st i 4% Effrosed. =773 - ; European Monetary Institute,
Progress towards Convergence 1996, Nov. 1996, pp. 100-103; Liber Amicorum and Paolo
Zamboni Garavelli eds., Legal Aspects of the European System of Central Banks, ECB,
2005 ( ##% ECB) esp. 271-336 -
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FEHPBERAT » ERCEHEZFREH (indefinite term of office » 2Ti#
FELZAFIFATHER) AIATESE (R 5 - i BRI A B G IR L
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Central Banks)PN 2~ BIZ FH9LER1T(National Central Banks)I7¥:MIASE HAE 2 #1
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HIRT e ER SRR TS B ENFTRC FE (ARRABIREF]ER)
SEMEN RS -

PY ~ BA¥0L (Financial Independence) * FREE A SR TR 0 BRI Hiay » B

P RERTT B R R E HTRE AR 0o (OB 51T B SEE B RRE iR
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BRI BETRI B BRI -
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(Elements of Central Bank Autonomy and Accountability)BeH i 5 +2ER% » 1
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Fo (FHIFEBSE H AT fr BUAESMT (AR IS ) R EIIRRE - PR
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* ECB, pp. 278-281 -
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2 Martin Shapiro, The problems of independent agencies in the United States and the European Union,
Journal of European Public Policy 4:2, June 1997, pp. 276, 278-280.
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BE_MLEY  EHZEENREER  FREEVEEEL BEEELN—
RGEORERE B TE_AREEEZHEAES  UHELT EFFS AR
ERfEz2EnEg  ESEREENEEEFZ2E  BR—EFESZEARE
(deliberative democracy).
(2) EARERETBE— iR TREEN R R
REABEGTRLZ 20 A BT AR FRUBERT - FEA A DUEE » NEREFEA
BURMEE IR B CEENERA R  REBEINEREIEDENE  FrDERE A -
RFHFIER  ERRIEEFAERTEEIELER  MESEERBR - EA
E— R 1% » TTRELA RSV A 58 » Mg R NRSEF =AY
ZER (BB E e B BRIV DB - 13 R EE A S
W B LR REEIENRE - B—0m  SAERVEEIN S » Tl
D RAESREAERENEE, - B AEREH - BT RRSEETT
A AT EE FE 5 B (non-majoritarian institution/nichtmehrheitliche Institution (FST&
NMD) » SEREFE L HHEH] > HARS AR > SRR AS BN EE

% Stephan Bredt, Die demokratische Legitimation unabhéingiger Institutionen, Vom funktionalen zum
politikfeldbezogenen Demokratieprinzip, Kapitel I, A, I 1.( 33} ##> 2006 4 8 B & Mohr Siebeck
A )

¥ Bredt, Die demokratische Legitimation unabhingiger Institutionen, Kapitel I, A. L 1.

3! Bredt, Die demokratische Legitimation unabhingiger Institutionen, Kapitel II, B. IL.

%2 Giandomenico Majone, Regulatory Legitimacy, in: Giandomenico Majone ed., Regulating Europe,
1996, pp. 284, 285-287 .
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HIZER—TERE » SBEVFIREERE IR DBt UEERE L R
B -

TEREN— R B % - S ERBNBGEER (Politkfelder)” » FI40
NEHE  RBRERE - HAHE - SRESRETERESHS - 58 -
T A H IS £ B AR AT WA REEREREN
wE > REARASIMBYERERHE - TEF LES > iEEREEENER
FEA TR AR ERE—RER % SR RERTERESE T A 28
BRREREAME TR ERRUSERE - BISNNREDCE - VAT T — S G2
) g (HERSFNALEHES AT SIS E - BEY
BRI B RBGET SRR EEE LNER MR EA S E RS
HIPRAE -
= - B E e E O TRH AR ?

& LEmfs - BRI ERE IR E RS H LS  RBRMEEIE

PAEAR  HSANESRMHABIEIN Sl RET  FHERS FRERELLEE
TEY  BBLHLARAANERN  RHBIRMOARTERS2ZE TRV RN S,
(kopflose vierte Gewalt/fourth branch of government) B, Majone, The European Community. an
»independent fourth branch of government“?, in: Gert Briiggemeier (Hrsg.), Verfassungen

fiir ein ziviles Europa (Baden-Baden), 1994, S. 23 ff. ; Jirgen Becker, Gewaltenteiling im
Gruppenstaat: Ein Beitrag zum Verfassungsrecht des Parteien- und Verbéndestaates, 1986, 8. 81;
Fritz Ossenbiihl, Aktuelle Probleme der Gewaltenteilung, DOV 1980, 8. 550.

3 Alexander M. Bickel 4= The Least Dangerous Branch: The Supreme Court at the Bar of Politics,
1962, New Heaven, pp. 16-17.&F £ 8] 4 & 542 H 69 31 % 3L B #5(counter-majoritarian difficulties)
85 A B ILAP B oA BRRE A B E 3 B B 44 B 320 B Majone, in: Majone ed., Regulating Europe,
1996, pp. 286-287 B A AL 5 M B RN B8 i REBA - xR EFENL
FHFH - EREERE0H 6402003 £ 11 B > F 103106 5F ; H4FH » HEBEF
FRNAHAZEEFEETHGME 2XELREME£ 28200 F3 - A 6365
B e

* Bredt, Die demokratische Legitimation unabhéngiger Institutionen, A. 11, C. III,
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