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963 1990 269
34 33 291

2001 4 89-90
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Prinzip der 

Privatautonomie l’autonomie de la volonte’ humaine

Flume

das Prinzip der Gestaltung der Rechtsverhältnisse durch den 

einzelnen nach seinem Willen 35

36

37

45 765

1187 38 39

40

                                                
35 Claus-Wilhelm Canaris —

28 3 339-340
36 3 1970 12 16

—

1998 11 2-3
37 36 16 45

8 1 1963 1 80
38 36 12
39 36 17

7 3 1962 7 59-66
7 4 1962 10 73-83 — Rawls

2009 3 5-18 36

81
40 37 45-47 36 12-14 36

82

30 2 2004 10 199
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Subsidiaritätsprinzip 41

Selbstverwirklichung

576

602

580

42

15

…… 22

Selbsbestimmung der Person 43

                                                
41

2001 4 104
42 643

43 Claus-Wilhelm Canaris 35 340
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44

2 7

Allgemeine Geschäftsbedingungen
45

46

47

                                                
44 36 21
45 36 25
46 36 18
47 37 49-51
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48 1 33
49 4 1971 6 71
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50

2. 
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71 72

74

147

204 207

222 252

366

425

649 659

formal

rechtlicher faktisch tatsächlich

material 51

52

                                                
50 49 71-72
51 Claus-Wilhelm Canaris 35 341 344
52 39 51

39 33-55
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1960

1962 3 15 John F. Kennedy, 1917-1963

Special Message to the Congress on Protecting the Consumer 

Interest

53

1. the right of safety

2. the right to be informed

3. the right to choose

4. the right to be heard

1969 10 30 Richard M. Nixon, 1913-1994
54

1. the right to accurate information on 

which to make his free choice

2. the right 

to expect that his health and safety is taken into account by those who seek his patronage

                                                
53

1 1995 157

1995 4 35
54

2007 7 18-19
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3. the right to 

register his dissatisfaction , and have his complaint heard and weighted , when his interests 

are badly served

1984 12 18 1985 4 16

(Guideline for Consumer Protection)55

56

57

1980

1994 1 11 64

7 1 40

1.

2. 3.

4. 5.

58

                                                
55 3

1995 12 123 53 41
56 — 1988

10 328-339
57 53 25-26
58 54 36
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1 2

1

64

2

65
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3

4

2

1976

Allgemeine Geschäftsbedingungen Gesetz, AGBG 67 1977

The Unfair Contract terms Act 1977
68

                                                
63 37 89
64 37 90
65 61 62
66 37 89 16 1977 10

66 61 62
67 2002
68 61 64
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69 70
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53 1
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69 37 90
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73

                                                
72 90 2011 91 2220 92 39
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73 37 90-91 61 87

2011 2 29-34
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17 3
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2009 4 16

8 46 56 1

17 1

2 20

                                                
74

— 94 2 2006 7 3 7-13
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74 90

74 69
76 2000 6

144
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32 16 1 17 1
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82 73 55-56
83 1 9
84 1994 10

24 79 53
85 79 53-54 73 55-56
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D. 95 9 21 0950035512
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2002
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93
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6. 

1

23
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92 79 54 72 25
93 2009 9 108 73 65-66 83
94 72 28-32
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5 6 ……
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The Treaty on the Functioning of the European Union

169 1

100

101

3-1 102

                                                
100 Consolidated Version of the Treaty on the Functioning of the European Union: 
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:EN:PDF (
2011/5/5) 
101 http://europa.eu/legislation_summaries/consumers/index_en.htm ( 2011/5/5) 
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99 11 24
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2. 104
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103 http://europa.eu/legislation_summaries/consumers/general_framework and_priorities/ index en.htm (

2011/5/6) 
104 http://europa.eu/legislation_summaries/consumers/consumer_information/index_en.htm(
2011/5/6) 
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2002

27 23

3. 105

                                                
105 http://europa.eu/legislation_summaries/consumers/consumer_safety/index_en.htm(
2011/5/11) 
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4. 106

5. 107

                                                
106 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/index_en.htm (
2011/5/11) 
107 http://europa.eu/legislation_summaries/consumers/product_labelling_and_packaging/index_en.htm (

2011/5/11)  
107 http://europa.eu/legislation_summaries/consumers/product_labelling_and_packaging/index_en.htm (

2011/5/11) 
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1. 108

1985 12 20

85/577/EEC Council Directive 

85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated 

away from business premises 109
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108 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l32015_en.htm(

2011/5/17) 
109 OJ L 372 of 31.12.1985 
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2. 110

1990 6

13 90/314/EEC Council Directive 

90/314/EEC of 13 June 1990 on package travel, package holidays and package tours 111

a. 24

b.

c.

d.

e.

f.

g.

h.

                                                
110 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l32019_en.htm(

2011/5/17) 
111 OJ L 158 of 23.12.1992 
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3. 112--   

1993 4 5

93/13/EEC Council Directive 93/13/EEC of 5 April 

1993 on unfair contract terms in consumer contracts 113

a.

b. negotiated

c.

d.

e.

f.

g.

h.

Gesetz zur Regelung des Rechts der Allgemeinen Geschäftsbedingungen 

(AGB-Gesetz) 114 2002

1 1

                                                
112 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l32017_en.htm(

2011/5/17) 
113 OJ L 95 of 21.04.1993 
114 transposition
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4. 117

1997 5 20 1997/7/EC Directive 

97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of 

consumers in respect of distance contracts 118
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b.

c.

7 30

30

                                                
115 Unterlassungsklagengesetz
116 https://back.cpc.gov.tw/KMOuterPath/4398/

.pdf BGB
117 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l32014_en.htm(

2011/5/17) 
118 OJ L 144 of 4.6.1997 
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2005/29/EC

e.

f.
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5. 119

1999 5 25 99/44/EC

Directive 99/4/EC of the European Parliament and of the 

Council of 5 May 1999 on certain aspects of consumer goods and associated guarantees 120
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b.

c. 2

d.

                                                
119 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l32022_en.htm(

2011/5/17) 
120 OJ L 171 of 7.7.1999 
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6. 121

2002 9 23

2002/65/EC 90/619/EEC 97/7/EC

98/27/EC Directive 2002/65/EC of the European Parliament and of the 

Council of 23 September 2002 concerning the distance marketing of consumer financial 

services and amending Council Directives 90/619/EEC, 97/7/EC and 98/27EC 122
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30

                                                
121 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/l32035_en.htm(

2011/5/17) 
122 OJ L 271 of 09.10.2002 
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2005/29/EC

7. 123

2008 4 23 2008/48/EC

87/102/EEC Directive 2008/48/EC of the 

European Parliament and of the Council of 23 April 2008 on credit agreement for consumers 

and repealing Council Directives 87/102/EEC 124

                                                
123 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/co0001_en.htm(

2011/5/17) 
124 OJ L 133/66 of 22.5.2008 



58 
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8. 125

2009 1 14 2008/122/EC

Directive 2008/122/EC of the European Parliament and of the 

Council of 14 January 2008 on the protection of consumers in respect of certain aspects of 

timeshare, long-term holiday product, resale and exchange contracts 126

94/47/EC

                                                
125 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/co0005_en.htm(

2011/5/17) 
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9. 127128
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rights 129

                                                
127 http://europa.eu/legislation_summaries/consumers/protection_of_consumers/co0003_en.htm(

2011/5/22) 
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Green Paper from the Commission of 1 July 2010 on 

policy options for progress towards a European Contract Law for consumers and businesses
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130
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common law

statutory law

Uniform Commercial Code

Uniform Consumer Credit Code

The Consumer 

Credit Protection Act The Federal Trade Commission Act

The Real Estate Settlements Procedure Act

3-2

                                                
130 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52010DC0348:EN:NOT(
2011/5/22) 
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    consumer transations

1

1890 The Sherman Act

monopoly The Clayton Act
131 The Federal Trade Commission Act

The Federal Trade Commission

                                                
131 1

2
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2

1906 The Food and Drugs Act 1938

The Federal Food, Drug, and Cosmetic Act

the Department of Health and Human Services The Federal 

Food and Drug Administration Code of Federal Regulations, CFR 21

The 

Medical Device Amendments The Kefauver-Harris Amendments

Federal Meat Inspection Act Poultry Products Inspection 

Act Egg Products Inspection Act Controlled Substances 

Act Consumer Product Safety Act

Federal Hazardous Substances Act Flammable Fabrics Act

Poison Prevention Packaging Act Refrigerator Safety Act

Children's Gasoline Burn Prevention Act 2007

Virginia Graeme Baker Pool and Spa Safety Act 2008

Consumer Product Safety Improvement Act 2009

The Family Smoking Prevention and Tobacco Control Act

3

1870

Trademark Act

Fair Packaging and Labeling Act The Alcoholic 

Beverage Labeling Act Federal Cigarette Labeling and Advertising 

Act Fur Products Labeling Act The American 

Automobile Labeling Act Household Product Labeling 

Act Trans Fat Truth in Labeling Act
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4

1968 The Consumer Credit Protection Act
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Magnuson-Moss Warranty Act The Federal Lemon Law

The Consumer Leasing Act The Truth in 

Lending Act The Equal Credit Opportunity Act

The Fair Credit and Charge Card Disclosure Act The Fair Credit 

Billing Act Fair Credit Reporting Act The Fair 

Credit Debt Cllection Act Electronic Fund Transfer Act

Truth in Lending Simplification Act Credit Repair Organization 

Act Home Equity Loan Consumer Protection Act

Home Ownership and Equity Protection Act

The Bankruptcy Abuse and Prevention Act

The Real Estate Settlements Procedure Act Fair Housing Act

The Protecting Tenants at Foreclosure Act

standard form contract adhesion contract132

boilerplate contract

take it or leave it

unconscionable contract 

term

Uniform Commercial 

                                                
132 Adhesion contract standardized contracts

nonstandardized contracts

Martin Frey, Phyllis Hurley Frey, Essentials of contract 
law, NY :West/Thomson Learning, 2000, p.164. 
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2-302 133

1 2-302

A at the time of contract formation
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meaningful choice
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2-302
134

                                                
133 49 UCC 2-302
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134 Martin Frey, Phyllis Hurley Frey, Essentials of contract law, NY :West/Thomson Learning, 2000, p.165.
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http://www.cpc.gov.tw/ConsumerKMfile/01new/%E4%B8%AD%E5%9C%8B%E5%A4%A7%E9%99%B8
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172 Universitaet Bielefeld EC Consumer Law Compendium-Comparative Analysis-, February 2008, 
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