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European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

INTRODUCTION

In this Second Written Submission, the Sepafatstoms Territory of Taiwan,

Penghu, Kinmen and Matsu (hereafter “TPKM”) wilbtg key points that have been
made by the European Communities (hereafter “EQT)s First Written Submission

as well as its oral statement and responses tdigaggollowing the first substantive
meeting with the Panel.

TPKM will start by addressing in the first sectia number of horizontal issues that
concern the dispute in general. First, TPKM wikamine the content and
negotiations of the ITA, and its role and weighttire present dispute. Second,
TPKM will explain why the present dispute is a ffafieatment dispute rather than a
customs classification dispute. Third, TPKM willdaess the requirements of making
a successful “as such” claim. Fourth, TPKM will keaa number of clarifications
concerning the “measures” at issue. Fifth, TPKMI veiddress a number of
interpretative issues concerning the interpretatiiothe EC Schedule.

In the second section, TPKM will address thec#jgearguments raised by the EC in
relation to the products at issue.

HORIZONTAL ISSUES

THE ITA

The ITA is part of the “context” for the purposes of interpreting the EC
Schedule and is relevant to interpret the “object ad purpose” of the GATT
1994

The Vienna Convention on the Law of Treatiesdmafter the Vienna Conventidi
provides that “a treaty shall be interpreted inoadance with the ordinary meaning to
be given to the terms of the treaty in their cohtxd in the light of its object and
purpose.?

In the present dispute, the treaty to be inetgar is the GATT 1994 that includes the
EC Schedule of Concessions, an integral part oiGA&@T 1994 by way of Article
II:7 of the GATT 1994.

TPKM considers that the ITA properly qualifies ‘@ontext” within the meaning of
Article 31.2(b) of thevienna Conventigni.e., as “an instrument which was made by
one or more parties in connection with the conoluigf the treaty and accepted by
the other parties as an instrument related tordagyt.”

1 Vienna ConventignArticle 31.
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7.

10.

The ITA is an “instrument which was made by onenore parties in connection with
the conclusion of the treaty” since the ITA was mdy the EC and various other
WTO Members and states or separate customs tersitior the process of acceding to
the WTO which, pursuant to the entry into forceled ITA, modified their Schedules
in order to implement the commitments they had ua#ten in the ITA.

The ITA has been “accepted” by all WTO Membessaa instrument related to the
Schedule of Concessions as demonstrated by trenwfal) elements. First, the ITA
was negotiated and agreed upon within the framewafrkhe WTO during the
Ministerial Conference in Singapore on 13 Decemh8B6. The Ministerial
Declaration at Singapore provides in that resgextdllowing:

“taking note that a number of Members have agreedao
Declaration on Trade in Information Technology Rrcd, we
welcome the initiative taken by a number of WTO Memrs
and other States or separate customs territorigshwhave
applied to accede to the WTO, who have agreed iiff ta
elimination for trade in information technology drets on an
MFN basis ....2

Furthermore, the reference in the headnote toTtAeid an additional element
that shows that all WTO Members have acceptedTheas being related to
the concessions made in their Schedules. Fintidly, modifications to the
Schedule of Concessions as requested in the ITAllfparticipants to the ITA
that were WTO Members had to be implemented in r@ece with the

“Procedure for Modification and Rectification of I&dules of Tariff

Concessions"to which all WTO Members were partiés.

The fact that the ITA is part of the “contextitlnin the meaning of Article 31.2(b) of

the Vienna Conventiois not disputed by the ECThe EC also agrees that the ITA is
relevant to determine the object and purpose ofTieaty for the purposes of this
dispute®

The EC however emphasizes that, in order taske as context, the provisions of the
ITA “themselves must be interpreted in accordanite the Vienna Convention’and
that “before using any portion of a text of the I'BA context for the interpretation of

2 WT/MIN(96)/DEC, para. 18.

3 Decision of 26 March 1980 on Procedures for Medifion and Rectification of Schedules of Tariff
Concessions (BISD 27S/25).

“ SeeAnnex to the ITA, para. 2.
® See EC Replies to Questions 1 and 2 of the Péteelthe First Substantive Meeting, para. 1 — 14.

® See EC Reply to Question 1 of the Panel, paras3.1
" EC Replies to the Questions of the Panel afteFirs Meeting, para. 5.

2
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11.

12.

13.

14.

EC Schedule, one must first determine the meaniniat text under the ITA. In the
course of such an exercise, it is the task ofatyrmterpreter to consider all the parts
of the ITA (text, preamble and annexe$).The EC claims that, contrary to these
principles, participants would have arbitrarily esged some parts of the text of the
ITA, taken them in isolation and “imported” themtanthe interpretative exercise
concerning the EC Scheddle.

The EC claim is simply erroneous. Complaindrage not made a selective reading
of the ITA. The complainants’ analysis clearly gags their interpretation of the
ITA as will be detailed in the next section. Theeemphasis the EC placed on point
3 of the Annex to the ITA concerning future negotiations would itself makelly be,

in its own words, a selective reading of the ITA.

The ITA seeks to achieve maximum freedom for wéd trade in IT products

The ITA takes the form of a Ministerial Decléma that consists of the Declaration
text preceded by a Preamble and followed by an Arssdting out the “Modalities
and Product Coverage” and two Attachments (Attactimfe and Attachment B)
listing the products covered by the ITA.

The Declaration and its Preamble contain thre poinciples of the ITA. The main
obligation provided by its Article 2 requires tiatch party shall bind and eliminate
customs duties and other duties and charges okiady with respect to all products
classified (or classifiable) with HS 1996 headirigéed in Attachment A and all
products specified in Attachment B to the Annexhis Declaration, whether or not
they are included in Attachment A.

The other elements give essential informatiorthe object and purpose of the ITA.
In particular, the Preamble underlines the desicedathieve maximum freedom of
world trade in information technology products.h the Declaration, Ministers also
stated that “each party’s trade regime should evolva manner that enhances market
access opportunities for information technology doicis™* and underlined their
satisfaction about theldrge product coverage outlined in the Attachments ® th
annex to this Declaratiort?

8 EC Replies to the Questions of the Panel afteFitst Substantive Meeting, para. 10.
° EC Replies to the Questions of the Panel afteFirs Substantive Meeting, para. 10.
Y EC FWS, para. 16.

1 ITA Declaration, Article 1.

2|TA Declaration, Article 3, (emphasis added).

3



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

15.

16.

17.

18.

It appears from the foregoing analysis of threaRfble and the text of the Declaration
itself that the object and purpose of the ITA isthieve maximum freedom of world
trade in information technology products. Paragifs did not agree on granting tariff
free treatment for an unlimited number of IT produc The products that must
receive tariff free treatment are listed in Atta@mA or specified in Attachment B.
However, the elements of the Declaration and itsafble clearly indicate that this
list of products should not be restrictively oiddty interpreted.

Contrary to what the EC argues, there is ngtthat would imply that Article 1 of the
Declaration would “be limited to the proceduresvpded in the ITA for liberalization
and future expansion of trade in IT (including thgh future negotiations):* On the
contrary, as Article 1 provides that “each partyade regime should evolve in a
manner that enhances market access opportunitiesinformation technology
products,” itis a very general statement that must be intemgnetdight of the other
elements of the Declaration, such as the fact ttiatproducts covered include all
products classifiedr classifiable that Ministers are satisfied about tharje product
coverage,” ...etc. All these elements do not supfhartrestrictive interpretation put
forward by the EC that seeks to exclude from tlopsaf the ITA any product that is
more technologically advanced than those existéldeatime the ITA was negotiated.

The EC appears to have given too much signifieaand weight to the procedure for
future negotiations envisaged in Point 3 of the é&nimo the ITA. However, that
procedure only deals with “additional products” asdherefore largely irrelevant to
the determination of the existing product coverafjighe ITA. Point 3 only, and
logically, envisages a procedure to extend the esafghe ITA that does not impose
or ask for a restrictive interpretation of the prot$ covered by the ITA.

The documents submitted by the EC as constitutin the “negotiation of the
ITA” do not qualify either as “preparatory work” or as any other forms of
“supplementary means of interpretation” within the meaning of Article 32 of
the Vienna Convention

The EC has placed much emphasis on the ITAtiaigns. First, at a general level,
the EC referred to the negotiations of the ITA mley to argue that the product
coverage is a central issue of the ITA. Such amrasmnt implies the need for a
restrictive interpretation of the product scopettw ITA* Second, at the level of

13 See EC Replies to the Questions of the Panel thiéeFirst Meeting, para. 14.
Y EC FWS, para. 23 - 27.
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19.

20.

21.

22.

each product category, the EC has referred totAenkegotiations in order to support
its position®®

However, the EC erred in referring to the “negmns of the ITA” because the
documents submitted by the EC do not qualify eiieefpreparatory work” or as any
other forms of “supplementary means of interpretétiwithin the meaning of Article
32 of theVienna Convention.

As underlined by the EC itself, the negotiatprgcess of the ITA was informal. In
other words, the ITA does not have any formal “riegimg history.” In fact, the
documents submitted by the EC in this dispute #scteng the “negotiations” of the
ITA, while in writing, have not been accessibleab participants to the ITA. In
particular, TPKM, as original participant to theATdid not and does not have access
to all these documents. They can therefore notifguas “preparatory work” within
the meaning of Article 32 of th&ienna Conventiorsince they have not been
available toall participants in the ITA. Indeed, as underlinedthe Young Loan
Arbitration, “it must first be stressed that thente[travaux préparatoires must
normally be restricted to material set down in wgt- and thereby actually available
at a later date. A further prerequisite if mateisalo be considered as a component of
travaux préparatoiress that it was actually accessible and knowmltahe original
parties.™®

Similarly, lan Sinclair underlined that “[rlense totravaux préparatoiresioes not
depend on the participation in the drafting of thet of the State against whom the
travaux are invoked. To hold otherwise would dirthe unity of a multilateral
treaty, since it would imply that two different rhetls of interpretation should be
employed, the one for States who participated entthivaux préparatoiresand the
other for States who did not so participate. Oualification should, however, be
made. Theravaux préparatoireshould be in the public domain so that States which
have not participated in the drafting of the tekbwWd have the possibility of
consulting themTravaux préparatoiresvhich are kept secret by negotiating States
should not be capable of being invoked''’..

The EC itself acknowledged that the negotiatipnmarily took place among the
Quad®® However, the EC claims that even if the documentsmitted “could not be

1 EC FWS, para. 181 — 188, 225 — 236 and 400 — 403.

859 |.L.R 495 (1980) (emphasis added).

7 Sir lan Sinclair,;The Vienna Convention on the Law of Treatrsl ed (Manchester University Press,
1984 quoted by the PanellC — Chicken Cutdanel Report, footnote 574 (emphasis added).

18 EC Replies to the Questions of the Panel afteFifst Meeting, para. 41.
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23.

24,

25.

26.

considered as preparatory work, they would stillrélevant as other supplementary
means of interpretatior® According to the EC, it is irrelevant in this respwhether
the document has been circulated to all WTO Members

Yet, the Appellate Body ieC — Chicken Cutdound that “as far as an act or
instrument originating from an individual party maye considered to be a
circumstance under Article 32 for ascertaining gagties’ common intention, we
consider thathe fact that this act or instrument was officighyblished, and has been
publicly available so that any interested party kkbhave acquired knowledge of it
appears to be enougf® This implies that publication or some kind of pity is
necessary to qualify as “supplementary means @rpnetation.” Proof of actual
knowledge may then have an impact on ascertairhegdegree of relevance of a
circumstance for the interpretation of the treaBut, at a minimum, availability to
the public or interested party is necessary toifyuals supplementary means of
interpretation.

In the framework of this dispute, the documentsmitted by the EC as part of the
negotiations of the ITA have not been publishedmaide available to all parties.
Therefore, they cannot constitute supplementarynsied interpretation on the basis
of which the common intention of the parties cob&dascertained. TPKM did not
and does not have any access to all the documbieged by the EC as part of the
“negotiating history.” TPKM therefore requests fPanel to refrain from using them
to determine the interpretation of the EC’s conioessthat are being examined in this
dispute.

Furthermore, Article 32 of théienna Conventiomefers to the preparatory work of
“the treaty.” The treaty that we are interpretimgge is the GATT 1994 including the
EC Schedule of Concessions, but not the ITA. Uggspeaking, it is therefore
doubtful whether the documents submitted by the tB&t it has alleged as
“negotiating history” can properly be taken intacagnt as “preparatory work” of the
GATT 1994.

Finally, it is clear that recourse to suppletagn means of interpretation is only
possible when “interpretation in the light of Afec31 leaves the meaning of a treaty
provision ambiguous or obscure, or, in order toficonthe meaning resulting from
the application of the interpretation methods tisite Article 317 TPKM believes
that this is not the case and that the meaningeotbncession as established pursuant

9 EC Replies to the Questions of the Panel afteFifst Meeting, para. 42.
20 Appellate Body ReporEC — Chicken Cufsara. 297.
1 Appellate Body ReporEC — Chicken Cuigara. 282.
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27.

28.

29.

30.

to Article 31 of theVienna Conventiors very clear, as detailed in TPKM’'s FWS and
further in the present submission. TPKM therefarges the Panel to disregard the
documents submitted by the EC.

THE PRESENT DISPUTE IS ABOUT TARIFF TREATMENT AND NOT ABOUT CUSTOMS
CLASSIFICATION

In the present dispute, TPKikter alia claims that, through the measures at issue, the
EC accords treatment to the products at issuashess favourable than that provided
for in the EC Schedule and thus violates Articles(&) and Il:1(b) of the GATT 1994.
More precisely, the EC currently imposes custontgedwon certain FPDs, STBs and
MFMs through the measures at issue while they shgtdnt duty-free treatment to
these products in accordance with the EC Schedule.

Despite the very clear terms of the title abktbispute, i.e., “Tariff Treatment of
Certain IT Products”, the EC repeatedly presenssdispute as being one on customs
classification. This is misleading. The presaspdte deals with tariff treatment and
not with customs classification. The differencened a purely theoretical distinction
but has important practical effects that TPKM wolike to underline in the following
paragraphs.

First, that the dispute is not about customassification but about tariff treatment
means that rules of classification, in particulee Harmonized System, are not central
in this dispute and can only be at most relevamaasof the “context.” Indeed, what
is central in the first place is the ordinary meanof the tariff concessions at stake.
The Panel thus must first focus on the languagéhefconcessions. Clearly, the
context is also relevant. While the Harmonizedt&ysmay, as part of the context, be
useful to the interpretation of some of the conioess it remains merely one element
among many. It implies that the rules of the H&raither decisive nor dispositive of
the interpretative exercise. It further impliestthwvhen the Panel refers to rules of
classification, in particular the Harmonized Systetrshould be very cautious and
should refrain from applying all the rules autoroallly without taking into account
the different objectives pursued by rules of classiion and rules of tariff treatment.

For instance, GIR 3(c) provides for classifmatof the products under the heading
with the highest heading number among those peatgnaipplicable. The purpose of
this rule is to make sure that even if it is nosgible to determine the appropriate
heading on the basis of the preceding rules, a¢raimed classification is nonetheless
achieved. However, this rule is arbitrary in tease that it could well have provided
for a classification under the heading with thedsivheading number. This artificial
rule is made without economic, commercial, scigntibr logical basis. Such a rule
is therefore to be treated with special circumdpactwhen interpreting tariff

7
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31.

32.

33.

concessions. TPKM considers that this rule shooldbe regarded as dispositive for
the purposes of addressing a tariff treatment issue

Second, since this dispute is about tariffttneat, it means that rules of classification
may not have equal relevance when interpretindf teohcessions depending on the
concessions concerned. In particular, for all essmns that the EC has made
pursuant to Attachment B. The EC has argued tratiTA explicitly requires the
parties to identify the detailed HS headings inedivfor products specified in
Attachment B> However, since the concessions made pursuanttachiment B are
based on a product description and not on HS hgadirPKM submits that the HS is
not relevant. The HS headings indicated by each b&mmext to the product
description that constitutes the relevant concesar@ for illustration or indication
only. The scope of the concessions concerned ghietefore be determined without
reference to the HS.

REQUIREMENTS TO SUCCEED WITH AN “AS SUCH’ CLAIM

When bringing an “as such” claim, the claiming @rty is not required to bring
evidence of theapplication of the measures being challenged

In its FWS, the EC claims with respect to STigs the complainants failed to show
violation of Articles Il:1(a) and Il:1(b) of the G 1994 by avoiding “presenting
any evidence showing that in_any given ¢akee EC incorrectly considered the
totality of the product as a whole and that it imeotly concluded that it was not
entited to ITA treatment® The EC further noted that “since the narrative
description is about a certain type of products aodabout minimum requirements,
the complainants have yet to show that in any goesethe EC acted inconsistently
with its obligations.”* In its Oral Statement, the EC further claimed that
“complainants’ advancing an ‘as such’ claim haweestablish that the challenged
measures, in theeveryapplicationin relation to a given product modalwaysand
necessarilylead to a violation of the GATT 1994. The EC sufsnthat this has not
been shown. Nor have the complainants shown atiool of GATT 1994 in any
individual cas&?®

It is important to clarify that when making ‘@&s such” claim, a WTO Member does
not have to bring evidence concerning the “appbeétof the measures challenged.
As the Appellate Body underlined WS — Carbon Stegl

2 See EC Replies to the Questions of the PanelthiteFirst Meeting, para. 82.
2 EC FWS, para. 287, (emphasis added).

24 EC FWS, para. 287, (emphasis added).

%5 EC Oral Statement at the First Substantive Megifrthe Panel, para. 37.

8



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

34.

35.

36.

37.

“the party asserting that another party’s municipal, as such,
is inconsistent with relevant treaty obligationsats the burden
of introducing evidence as to the scope and meaoinguch
law to substantiate that assertion. Such evidenitietypically
be produced in the form of the text of the relevagtslation or
legal instruments, which may be supported, as gqpjate, by
evidence of the consistent application of such Jawse
pronouncements of domestic courts on the meaninguoh
laws, the opinion of legal experts and the writin§secognized
scholars.”®

In other words, the evidence will in the fipgace take the form of the relevant
legislation. It may, but need not, be supporteagwigence of the application of such
legislation.

In the present dispute, the text of the meadoeeng challenged is clear and leaves no
ambiguity as to the way it mandates a WTO-incoasistesult. The complainants
have explained in detail how the relevant measineing challenged are WTO
inconsistent. They have even supported their retés by submitting evidence of
the consistent application of such measures, elgvant BTIs.

A similar argument to that of the EC was putvird by China irChina — Auto Parts
However, the Panel rejected China’s argument bydl@wving findings:

“China also argues that the complainants have eotothstrated
a consistent application of the challenged meastiras has
resulted in a misapplication of the essential dattaratest to
parts and components of motor vehicles. As Chisalfi
noticed, however, the complainants have brougléiencon the
measures as such, not as applied to specific fdatgproving
their as such claim, the complainants may resoevidence of
the consistent application of the concerned measut®wever,
we do not consider that this is necessarily reguioeestablish a
prima facie case for the as such claim brought bg t
complainants because what the complainants arereeqto
show in order to prove their claim is the incoreisly of
“norms or rules” underlying China’s legislationissue with the
WTO Agreement?’

In accordance with the rules as affirmed byfthaings of the Panel i€hina — Auto
Parts TPKM submits that to establisipama faciecase for an as such claim, it is not
necessary to bring evidence of the consistent egtpn of the measure concerned.

% Appellate Body Report)S — Carbon Stegpara. 157, (emphasis added).
" panel ReporiChina — Auto Partspara. 7.554.
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2.

38.

39.

40.

4].

42.

Complainants do not have to demonstrate that theneasures willin all cases
lead to a WTO inconsistent outcome

The EC appears to claim that, in order to stoeith an “as such” claim, the
complainants have to demonstrate that the meastirssue lead irall cases to a
WTO inconsistent result. In order to support |8, the EC refers to the findings of
the Panel in paragraphs 7.584 and 7.588 of its Re@pGhina — Auto Part$®

However, the EC’s statement is misleading astbds the Panel’s finding i€hina —
Auto Parts In fact, that Panel merely examined “whethay aspecbf the criteria
set out in the measures will necessarily lead too&ation of China’s obligations
under its Schedule and consequently Article I:1da}l (b) of the GATT 1994
With respect to Article 21(2) of Decree 125 thatwas reviewing, the Panel
concluded that the provision “has elementhat would necessarily lead to a result
that “a chassis fitted with engines” within the gef tariff heading 87.06 classified
as a complete motor vehicle and consequently asgesisem at the tariff rate
applicable to a motor vehicle inconsistently withita’s concessions contained in the
tariff headings of China’s Schedul&”

The Panel has thus clarified that in order staldish “as such” claims, it is not

necessary that the measure at issuall casesor alwaysleads to a result that is

inconsistent with the obligations of the WTO Memleder the WTO Agreement.

Rather, it has underlined that it is sufficienai$pecific aspect of the criteria set out in
the measures necessarily lead to a violation of WO Agreements. It is “any

aspect” or “an element,” not “every application” tife measure that has to be
examined.

This has even been noted by the EC itseélfiima — Auto Partsvhen saying that “the
mere fact that in some exceptional circumstancesddfeming or classification of a
large collection of auto parts as the complete atehunder the substantive criteria of
Article 21(1) and 21(2) of Decree 125 would be cstesnit with the rules of the
Harmonised System is irrelevant for a finding of ‘ag such’ inconsistency under
Article Il of the GATT 1994.2

As the US also noted in its replies to the toes of the Panel, “the mere fact that in
some instances a mandatory measure might resthieicorrect duty treatment for a
given model of a product did not in the EC’s vieavs a measures from an adverse

8 EC Oral Statement at the First Substantive Megifrthe Panel, para. 37.

9 panel ReporiChina — Auto Partspara.7.540.

% panel ReporChina — Auto Partspara. 7.588.

%1 EC Comments on China’s response to Question 2228 fne Panel iChina — Auto Partspara. 8.
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43.

44,

45,

46.

47.

48.

WTO finding — the fact that a measure necessagwylts in incorrect duty treatment
for other models of that product renders it ‘ash$irconsistent with Article 11.22

Furthermore, in order to makegpama faciecase, it is not necessary to put forward
the boundaries of the concessions by listing atidpcts with all features and
characteristics that would fall within those corstess. It is sufficient for TPKM to
demonstrate how the criteria set out in the mesasatréssue are inconsistent with the
EC’s relevant concessions. For instance, regar8ings, in order to make @ima
faciecase, it is sufficient for TPKM to demonstratetttiee EC excludes an STB from
duty-free treatment merely on the ground that @qaipped with a hard disk.

CLARIFICATION CONCERNING THE MEASURES BEING CHALLENGED “AS SUCH’: ALL
MEASURES BEING CHALLENGED ARE IN FORCE AND ARE RELEVANT

Changes in the CN codes pursuant to the entrytm force of the CN 2007 do not
render the measures at issue invalid or without leg) effect

With respect to a number of measures at ishee=C is claiming that they have lost
their relevance because the CN codes indicateldeiset measures have changed with
the entry into force of the CN 2007.

With respect to LCD, the EC is claiming thagRlations (EC) No. 634/2005 and No.
2171/2005 have lost their relevance since the Céiesandicated for certain LCD
monitors, i.e., CN codes 8471.60.80 and 8528.2h180¢ been replaced in 2007 by
codes 8528.41.00 and 8528.59%40.

With respect to MFM, the EC similarly claimsathwhile Commission Regulations
(EC) No. 517/1999 and No. 400/2006 provided fordlassification of certain MFMs
under code 9009.12.00, that code was removed fleenQCT effective from 1
January 2007 and as a result “became effectivapphcable from that date and
remained so as of the date of establishment ofthieel.**

On the ground that these regulations would Hase*“their relevance” or “became
effectively inapplicable,” the EC is actually clamg that they cannot be part of the
measures at issue.

However, as it will be explained in detail beJeach of these measures is valid and
has legal effect. Indeed, regulations in the Efallerder “disappear” only if they are

%2 US Answers to the Panel’s Questions in connediiitin the First Panel Meeting, para. 56.
%3 EC FWS para. 95
% EC FWS, para. 340 — 341.
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49.

50.

51.

expressly revoked by the EC Commission or expreamshulled by the ECF. There
is no implied annulment under EC Community law on@ment by analogy. None
of these measures has been revoked or annulled.

This conclusion is further supported by the waywhich the EC has dealt with
modifications resulting from past changes to thedd ® the CN.

When the HS or the CN is amended, the EC giyearpdates its classification
regulations following the adoption of the new HSGM. For instance, Commission
Regulation (EC) No. 705/2005 has amended and regeartain regulations on the
classification of goods in the CK. In its Preamble, the above-mentioned Regulation
notes that:

(1) Certain Commission Regulations concerning thessification of goods,
adopted in order to ensure the uniform applicabbthe CN established by
Regulation (EEC) No 26587/87, refer to codes whmohlonger exist. They
should therefore be updated by way of amendmenishwtbke into account
the appropriate codes in force.

(2) Other Regulations have become redundant owimgclianges to the
descriptions of products and their related codehénHarmonised System or
in the Combined Nomenclature. They should therefereepealed.

The above-mentioned Regulation confirms thaRegulation must expressly be

enacted and must enter into force in order to wpdat repeal a Classification

Regulation. This is a matter of legal certaintctually, the EC has acknowledged
this since, with respect to LCD monitors, it statkdt “the classification regulations

No 634/2005 and 2171/2005 have lost their relevamcihe EC is in the process of

repealing or replacing them as appropriate for reas of legal certainty *’ As long

as the said classification regulations have nohlsepealed or updated, they remain in

% For instance, the ECJ had ruled in Case C-339%%dock that network cards designed to be
installed in ADP machines were to be classified arntleading 8471. The ruling of the ECJ
concerned imports which took place before Commis$iegulation 1638/94 and 1165/95, which
classified network equipment under Heading 851bjéat to a higher duty), had entered into force.
The ECJ could not therefore in tReacock caseeview the validity of such regulations. The E@dl h
to confirm expressly in a separate ruling in cas¢63/98, Cabletron that Regulation 1638/94 and
Regulation 1165/95 were invalid, since they clasdihetwork equipment under Heading 8517 and
the EC Commission has not annulled them followimg Peacock ruling. Although such invalidity
followed from the legal findings in th@eacock casethe ECJ still had to expressly annul the
Commission regulation in the context of a disputese the classification regulations were in force a
the time of the imports concerned.

% Commission Regulation (EC) No 705/2005 of 4 Ma@2@mending or repealing certain regulations
on the classification of goods in the Combined Nocfeture, OJ L 118, 5.5.2005, p.1Be=eExhibit
TPKM-83.

$"EC FWS, para. 95.

12



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

52.

53.

54.

55.

56.

force and continue to have legal effect. Thusthedke classification regulations, even
if they refer to codes that no longer exist in tuerently applicable CN, are still in
force and thus properly before this Panel.

It should be added that, in most cases, tlesifilgation regulations are only updated,
i.e., the old CN code is replaced by the new CNecodlrhe reasoning for the
classification as well as the applicable tariff ideentical. Before such update is
expressly made through a regulation, customs atigerwill simply use the
coordinating table of equivalence in order to deiee the appropriate customs
classification®®

Thus, for instance, an authority can reviewdhassification of an MFM in the light of
Commission Regulation (EC) No. 517/1999 or No. 2006 and conclude that the
product is classified under CN code 9009.12.00. elvthe table of equivalences is
consulted, the authority will classify the producder CN code 8443.31.91, CN code
8443.32.91 or CN code 8443.39.10 all subject tadport duty.*

The judgments of the ECJ inKamino and Kip have not modified the rules

The European Court of Justice has recenthedsudgments in th&aminoandKip
cases where it has concluded that certain regnaaod CNEN had to be amended or
revoked?® However, these instruments have not been annbjethe ECJ. The
measures are therefore still valid and continugaice legal effects.

The EC seems to have argued that measures velnehincompatible with the

interpretation by the ECJ in these judgments wagicome invalid® However, as a

matter of EC law, all disputed measures are stilforce and therefore applicable.
The measures will “disappear” from the EC legaltays only when they are

expressly revoked by the EC Commission or expresmshulled by the ECJ. There is
no implied annulment under EC Community law or dmant by analogy.

The fact that the measures remain valid is elear from the text of both above-
mentioned judgmentKip even expressly states that one of the measuresuat, i.e.,

¥ See e.g, the table of equivalences available from theofeihg United Kingdom website supported
by HM Revenue & Customs https://www.uktradeinfo.com/index.cfm?task=corrielat

¥ 'See e.g., BTl FR-E4-2007-002262-R issued by the Fmemestoms authorities for the classification
of a multifunctional machine in CN code 8443.31i812007 by reference to the classification
regulation No 517/1999. Exhibit TPKM-84.

%0 C-376/07, Staatssecretaris van Financién v Kamino Internailohogistics BY judgment of 19
February 2009 Exhibit TPKM-52 and C-362/(Kip Europe SA and Others v Adminstration des
douanes — Direction générale des douanes et dinigects judgment of 11 December 2008,
Exhibit TPKM-63.

“1L EC Oral Statement to the First Meeting of the Raara. 27.
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S7.

58.

59.

60.

(@)

61.

62.

Commission Regulation (EC) No. 400/62, is valid vh{amino did not deal with
any of the specific measures in dispute since thiese all dated after the imports
which gave rise to thKkaminodispute.

Legal status of the CNEN

In various places of its FWS and of its orakestents before the Panel, the EC has
claimed that CNEN are “not legally binding”

With respect to claims concerning Article X toe GATT, the EC submitted that
because CNEN are not legally binding, they theeefdo not constitute “laws,
regulations, judicial decisions or administrativdéings of general application” within
the meaning of Article X:1 of the GATTand do not constitute “measures” within
the meaning of Article X:2 of the GATY¥. TPKM disagrees with the EC’s assertions,
and will come back to these issues later in thisngissiorf".

Regarding Article Il claims, the EC has alspeaedly claimed that CNEN are not
legally binding even if it is not entirely clear i@ what kind of legal effects the EC is
trying to attach to this allegedly non-legally bimgl nature in the framework of
Article 1l claims.

In the following paragraphs, TPKM would like address two points: (i) contrary to
the EC claim, CNEN are legally binding and (ii) CNIEEonstitute “measures” that
can be challenged “as such.”

CNEN are legally binding

Despite the repeated claims of the EC that CN&®l not legally binding, an
examination of the CNEN and their legal status cord that they are legally binding.

As a preliminary remark, it is essential to enstind the statement of the ECJ
repeatedly quoted by the EC that the “CNENs ddhawe legally binding force” in its
context. This statement means, in the ECJ's largualgat the CNEN “must
accordingly be compatible with [the] provisions fible CN] and may not alter the
scope of those provision&®. In other words, the statement that the CNEN are n
legally binding refers to the fact that they canatier the scope of the CN. This

“2EC FWS, para. 98, 289, 311, 312, 323, and EC Bedi the Questions of the Panel after the First
Meeting, para. 250 — 251.

“3EC FWS, para. 310.

“EC FWS, para. 312 — 317.

4> Seepara. 258 — 268 and 276 — 282.

6 Case C-376/0Kaminq para. 48. Exhibit TPKM-52.
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statement certainly does not mean that custom®atiis would be free to disregard
the CNEN. The CNEN are legally binding flows frohe following elements.

63. First, Article 12(5) of the CCC expressly pars that BTI shall cease to be valid “(ii)
where it is no longer compatible with the interptetn of one of the nomenclatures
referred to in Article 20(6): at Community levely lbeason of amendments to the
explanatory notes to the combined nomenclattireXs BTIs are undoubtedly legally
binding, the fact that they cease to exist if tlaeg not consistent with subsequent
CNENSs is a clear demonstration that CNENs are ntanglanstruments with legal
binding force.

64. Second, during its meeting of 22 October 2002 Nomenclature Committee
discussed the “use of statements in the minutéseo€Committee and the application
of voted measures before their publicati6h.The Chairman noted that “as soon as
the Committee has rendered an opinion on the Glzssdn of a specific type of
product, no BTI should be issued contrary to thmhion and that this opinion should
be respected by all member States. It follows fithe above that as soon as an
opinion has been voted, member States can issug BT ithe products concerned,
even before the measures has been adopted by themiSsion and published in the
Official Journal.®® This statement shows that EC customs authoritiest follow
CNEN not only when they have been published in @ffcial Journalbut, even
before the CNEN’s publicatioas soon ashe Committee has voted on them.

65. Third, if member States deviate from the contdnCNEN and collect less import
duties as a result thereof, the EC Commission fglexh to claim the difference in
duty out of the member States’ budg@t. Furthermore, where a national
administration violates the interpretation set outa CNEN, the EC Commission
retains the option of instituting proceedings agairthat member State for
infringement of Article 10 of the EC Treat}.

66. The above-mentioned evidence thus clearly detretes that CNEN do have legally
binding force on the member States and the memtaesSmust comply with the
CNEN. The EC itself acknowledged it BC — Selected Customs Matterghen

47 Council Regulation (EEC) No. 2913/92 which eststiis the Community Customs Code (“CCC”).

“8 Customs Code Committee — Tariff and Statisticafridnclature Section (Heads of Tarif§ummary
Report of the 433 meeting of the Committee held on 22 October 28@#@ Exhibit TPKM-17.

9 Customs Code Committee — Tariff and Statisticaii¥oclature Section (Heads of Tarif§ummary
Report of the 433 meeting of the Committee held on 22 October 2p0int 5. See Exhibit TPKM-17.

Y EC FWS inEC — Selected Customs Mattgpara. 160.

*l See Customs Code Committee — Section for Genarslofis RulesNature and Legal value of
Guidelines 5.4.06, point 13. See Exhibit TPKM-85

15



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

underlying that the CNEN are part of the “tools émsuring a uniform classification
practice within the EC** Indeed, how could CNEN ensure a uniform classiiom
practice if member States would be free to decitletiaer to apply them or n6t?

67. The EC refers to footnote 638 of the Panel RapdC — Selected Customs Matters
to support that even if CNEN are legally bindinggyt will be inapplicable if they are
in conflict with the wording of the headind.

68. It is correct that a CNEN is invalid wheregtfound to conflict with the wording of
the headings, section notes, or chapter notes. ekeny this principle is equally
applicable to classification regulations which atsmnot alter the scope of the &N,
and the EC clearly considers that classificatigul&ions are binding instruments.

69. The fact that CNEN cannot contradict the wagdfi the CN does not mean, as the
EC appears to claim, that customs authorities woeldree to disregard a CNEN at
its own initiative when they consider that it caicts the wording of the heading.

70. A national authority will not disregard a CNBNough contrary to the wording of the
heading, until it has been amended by the EC Cosiomdo avoid such contradiction.
Even in the case where ECJ rulings have clearly exmtessly concluded on the
contradiction, the national authorities would wkit the CNEN to be amended in
accordance with the ECJ ruling to avoid divergarienpretations by the various
authorities of the member States. Indeed, defipetd=CJ ruling, national authorities
could interpret differently which parts of the CNEMould be inapplicable. A
different approach would undermine the uniform aaion of the CN which the
CNEN must ensuré

(b) CNEN constitute “measures” that can be chakeitas such”

*2EC FWS, para. 262.

3 See Customs Code Committee — Section for Genarsfofs RulesNature and Legal value of
Guidelines 5.4.06, point 4: “the purpose of such explanataptes/guidelines is to ensure the uniform
interpretation of Community customs law at Commyitetel.” See Exhibit TPKM-85.

* EC FWS, para. 98.

%5 See for instance, Case C-15/@@wasaki “the Council has conferred upon the Commissiating
in cooperation with the customs experts of the mem3iates, a broad discretion to define the sulpjdter of
tariff headings falling to be considered for thasdlification of particular goods. However, the Cdssion’s
power to adopt the measures mentioned in Articlg (8], (b), (d) and (e) of Regulation No 2658/8&slmot
authorise it to alter the subject-matter of théfftdweadings which have been defined on the bakithe HS
established by the Convention whose scope the Caritynhas undertaken, under Article 3 thereof, not t
modify” (para. 35). See Exhibit TPKM-86. This haseh underlined by the EC itself in its FWSHETC —
Selected Customs Mattegara. 94.

% Seepara. 66 above.

16



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

71.

72.

73.

74.

INnUS — Corrosion-Resistant Stetile Appellate Body clarified that “in principlany
act or omission attributable to a WTO Member caralmeasure of that Member for
purposes of dispute settlement proceedinigsThe Appellate Body also noted that
measures that can be the subject to WTO dispulersent can include not only acts
applying a law in a specific situation, but als@tsasetting forth rules or norms that
are intended to have general and prospective apiolic In other words, instruments
of a Member containing rules or norms could contita “measure” irrespective of
how or whether those rules or norms are appliea jparticular instance. This is so
because the disciplines of the GATT and the WTOwel$ as the dispute settlement
system, are intended to protect not only existiraglé but also the security and
predictability needed to conduct future trade. sThbjective would be frustrated if
instruments setting out rules or norms inconsistétit a Member’s obligations could
not be brought before a panel once they have bdepted and irrespective of any
particular instance of application of such rulesiomms.®®

The Appellate Body further underlined that seame may be any act of a Member,
whether or not legally binding, and it can incluedeen non-binding administrative

guidance?® In that case, the Appellate Body concluded thaees “no reason for

concluding that, in principle, non-mandatory measucannot be challenged ‘as
such.”®°

In light of this well-established jurisprudermed the above-mentioned analysis, the
CNEN necessarily constitute “measures” that caohadlenged “as such.”

INTERPRETATIVE |SSUES CONCERNING THE CONCESSIONS INCLUDED IN THE EC
SCHEDULE

Relevance and significance of the “headnote” ithe EC Schedule

In order to implement the obligations undentagarsuant to Attachment B of the ITA,
the EC has modified its Schedule and has includbéeadnote” that reads as follows:

“[w]ith respect to any product described in or Aitachment B to the Annex to
the Ministerial Declaration on Trade in Informatidrechnology Products
(WT/MIN’'96)/16), to the extent not specifically prioled for in this Schedule,
the customs duties on such product, as well aso#mr duties and charges of
any kind (within the meaning of Article Il:1(b) dhe General Agreement on

" Appellate Body Report)S — Corrosion-Resistant Stephra. 81.
%8 Appellate Body Repot)S — Corrosion-Resistant Stephra. 82.
%9 Appellate Body Report)S — Corrosion-Resistant Stephra. 85.
% Appellate Body Report)S — Corrosion-Resistant Stephra. 88.
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75.

76.

17.

78.

79.

80.

Tariffs and Trade 1994) shall be bound and elineidats set forth in paragraph
2(a) of the Annex to the Declaration, whereverghtmuct is classified®

Through the headnote, the EC committed to gitatyt-free treatment to all products
described in or for Attachment B, wherever they @dessified. The commitment is
clear. the EC must grant duty-free treatment topatiducts described in or for
Attachment B, no matter where they are classified.

The headnote is followed by a list of the piidiescriptions included in Attachment
A-2 and B It specifies various CN codes that had been ifieditby the EC at the
time as covering the products included in Attachi2 and Attachment B. This
list of codes has been made in order to comply Wighrequirement agreed upon by
all ITA participants to “provide a list of the ddel HS headings involved for
products specified in Attachment B”

The EC has been trying to restrict the scop#sofoncessions by claiming that the
codes indicated in that list exhaustively descthee scope of the concessions for the
products. This position is, however, flatly codlicded by the text of the headnote
and of the ITA itself. In any event, these codesrevincluded for illustration
purposes only.

The text of the headnote is clear: “duty-fresatment is to be granted to all products
described in or for Attachment B, wherever classifi

The EC acknowledged this in principle sinceE@has repeated that it could accept
that “the headnote provides for a ‘safety net’” @spect of products defined in
Attachment B whereby there could, at least, inqpile, be other products than those
identified with headings in the EC Schedule théfilfa given product definition®
However, the EC considers that the headings inglicatext to the product
descriptions would “exhaust the definitions witltme EC Schedule®® This view
makes no sense since, while accepting the prindipeEC actually denies any effect
in practice. The EC’s position simply reduces ‘theadnote” to inutility. The EC’s
view is also contradictory to the principles of afe interpretation and well-

established Appellate Body jurisprudence.

The ITA text further denies the EC’s view tha list of codes would limit the scope
of the concessions. According to the ITA text, ITgarticipants agreed that,

*lWT/Let/156.

%2|TA, Annex, paragraph 2.

%3 EC Replies to the Questions of the Panel afteFitst Meeting, para. 18.
% EC Replies to the Questions of the Panel afteFirst Meeting, para. 31.
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81.

82.

83.

84.

85.

notwithstanding their differences in classificationder national law, they wanted to
ensure duty-free treatment to these Attachment &lymts wherever they are
classified.

Technological development does not have an imgamn tariff treatment

In its reply to Question 3 of the Panel, the $i&ies that “technological development
often leads to situations where a given product] may fulfil two or more tariff
headings in a Member’'s Schedule. In such situatibescorrect heading must be
allocated according to the interpretative rulesigitesi for such a purpose, most
notably the General Interpretative Rules of therhtamized System®®

The EC’s position is legally incorrect.

The EC is legally wrong when presenting theerpretative issue as one of
classification. Actually, the issue is not whetlaeproduct is to belassifiedin one
heading or another, but whether it is covered lewibrding of a specific concession.
In that respect, it is legally incorrect to claihat the issue is to be solved by applying
the GIR. Furthermore, the EC’s assertion thatwoeld have to choose between two
headings is also legally invalid. Concessions tare made with respect to
Attachment B are only based on product descriptlmisnot on HS headings. For
these concessions, there is simply no such isshe\asg to choose among multiple
headings in order to determine whether the prodwetslld receive duty-free
treatment.

Furthermore, the EC claims that the producissate constitute “new products” and
because they are technologically more advancedttigaproducts existing at the time
the ITA was negotiated and concluded, they falkmlg of the concessions made by
the EC pursuant to the ITX. The EC seems to claim that, since the ITA was
negotiated in light of the technological circumstas existing in 1996, the scope of
the concessions is defined by the circumstancesijbirey at that time.

This is simply not true. While concessionsraegle at one point in time, they are not
restricted to products existing at that time. ¢oa@dance with the principles of treaty
interpretation of th&/ienna Conventignwhat is relevant to determine the scope of the
concessions is the ordinary meaning of the terrgsther with its context and the
object and purpose of the GATT 1994. The censslie is whether a product, on the
basis of its objective characteristics, falls wittihe scope of a concession interpreted
on the basis of its ordinary meaning, context, @njeéct and purpose. In this exercise,

% EC Replies to the Questions of the Panel, para. 15
% See, e.g., EC FWS, para. 71 — 81.
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86.

87.

88.

89.

90.

91.

technological development is not an issue. Inmithards, as long as the product at
issue fulfils the description of product coveredthg concession, it does not matter
whether this product is technologically more adwahthan the products existing at
the time the concession was made. The produdtreltglive the treatment offered by
the concession accordingly.

This is consistent with the position expresbgdthe Panel in the GATT dispute
concerning “Greek increase in Bound Duty” whereclgarly expressed that the
ordinary meaning of a tariff concession is not tedito products then in existence.
Rather, it applies to any product that meets tleeifip description agreed updH.

In sum, in TPKM’s view, the issue is not toetatine whether the products at issue
are “new” or have additional functionalities or dchaeristics, but whether they are
covered by the wording of the concession. The a@jghe concessions cannot vary
depending on changes in technology.

BY IMPOSING CUSTOMS DUTIES ON CERTAIN FLAT PAN EL DISPLAY
DEVICES, THE EC VIOLATES ARTICLES II:11(A) AND II:11( B) OF THE
GATT 1994

GENERAL | SSUES
The product at issue has been defined in a sudiently precise manner

The EC argues that TPKM failed to establighrima faciecase since the product at
issue is not defined in sufficient detail. The E@nplains at length about the alleged
lack of precise definition of the products at is&e

First of all, it must be recalled that TPKM hgisen a description of the product at
issue in its FWS as “FPD devices capable of reogiand reproducing signals from
both ADP machines and other sources” as well aP"“Bevices capable of receiving
and reproducing signals from an ADP machine oftly.”

The EC however claims that “beyond these chenigations, TPKM does not provide
more detailed explanation of the products concetA®d

It should be recalled that the Appellate Boahpkasized ifEC — Chicken Cutthat

®"In that dispute, the Group concluded that longyiplg records were covered by the tariff treatment
granted to “gramophone record” since the conceshamh not been made subject to any limitation
regarding the length of the recording that couldntede. GATT Panel ReporGreek Increase in
Bound Duty L/580, adopted 9 November 1956.

%8 EC FWS, para. 34 — 49.
% TPKM FWS, para. 11 — 14.
OEC FWS, para. 37
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92.

93.

94.

95.

96.

“the identification of the product at issue is getly not a
separate and distinct element of a panel’'s termeefafence;
rather, it is a consequence of the scope of apitaf the
specific measures at issue. In other words, tihégneasureat
issue that will generally define tipeoductat issue.™

In the present dispute, the contested meafwes been clearly identified by the
complainants? It is therefore not necessary to identify thedut at issue in order to
identify the measure at issue. Rather, it is theasares at issue that define the
products at issue.

One can distinguish between two types of measamong the measures concerning
FPD devices that are being challenged in this ca®a the one hand, there are
classification regulations that apply to produdtatthave a number of specific
features or characteristics as described in thelaggn. On the other hand, there are
broader legal instruments (i.e., the CN and CNEMt tapply to a category of
products that is more largely defined.

The EC admits that the products have beenifaehtvith sufficient clarity as far as
the classification regulations are concerned, ngnitelm 4 in the annex to Regulation
(EC) No. 634/2005 and items 2, 3, and 4 in ReguitaEC) No. 2171/2005

The EC’s claim concerning the lack of a sudiintly precise definition of the products
at issue appears to be limited to the CN and CNENts FWS, TPKM has identified
the relevant parts of the CN and CNEN concernind Ffevices that are being
challenged? As far as the CNEN are concerned, it concernsEfNeto CN codes
8528.51.00, 8528.59.10 and 8528.59.90. It is tinesasures at issue that define the
products at issue.

The EC’s confusion seems to flow from a wrondarstanding of the claims made by
the complainants in this dispute. The EC seenisnit the claims to those products
which have been expressly mentioned as exampl#segbroducts at issue, such as
LCD monitors with DVI”®> However, the products at issue are those defiyethe
measures at issue and the claims are being madeesipect to certain aspects of the
measures that necessarily lead to a WTO inconsistgicome. For example, the

" Appellate Body ReporEC — Chicken Cufgara. 165.

2See TPKM FWS, para. 66 — 89.

EC FWS, para. 48.

" TPKM FWS, para. 78 — 84.

® See, e.g. EC’s statement that “the scope of Japaaim is limited to LCD monitors with DVI

irrespective of any other technical specificatisuch as size, resolution, aspect ratio, the inmfusi a tuner.”
EC FWS, para. 40.
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97.

98.

99.

100.

101.

102.

mere presence of a DVI that excludes any flat pdmsglay devices from duty-free
treatment.

The EC’s section dealing with the alleged “ladkdefinition of the products subject
to dispute” is also inaccurate as far as it core@fKM’s position.

For instance, the EC claims that TPKM has detitb limit the challenge to LCD
monitors. This is not correct. TPKM has clearidicated that “the FPD types most
affected by the EC measures are LCD displays wiifvaconnector,” ‘although not
limited to such types of FPDS®

Second, the EC claims that there is no dispoteng the parties that “a monitor that
is capable to accept a signal only from the cepratessing unit of an ADP machine
is to be classified in heading CN 8471 60 90 astwput unit of an ADP machiné”
This appears to be contradicted by the contestexsunes. Indeed, FPD devices are
automatically excluded from duty-free treatmenthéy are equipped with a DVI
connector. Since certain FPD devices with a D\H caly be used with an ADP
machine, FPD devices which can only receive andotece signals from an ADP
machine are within the scope of the products akiss

The obligations in the EC Schedule have been misely identified

The EC further claims that complainants hasteestablished prima faciecase since
they failed to identify the precise concession ikallegedly breached both in terms
of its substantive content and where precisely firbvided for in the EC Scheddfe.

EC’s claim about TPKM’s failure to identifyetlitoncession and where it is provided
for is incorrect on the face of TPKM’'s FWS. TPKMdclearly identified the precise
content of the concessifrand, as noted by the EC itself, also made it dleair the
concessions are in the EC Schedfle.

The EC further argues that TPKM ignores thatEC Schedule also contains a list of
HS/CN codes and that TPKM is silent on whether ot they are part of the
concession and does not explain the relevanceeofhisadnote” in the EC Schedule
for Attachment B* TPKM would like to submit the following comments.

" TPKM FWS, para. 12

"TEC FWS, para. 49.

8 EC FWS, at para. 51.

" TPKM FWS, para. 174 — 178.

8 TPKM FWS, para. 174 — 178 and EC FWS, para. 56.— 5
81 EC FWS, para. 57.
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103.

104.

105.

106.

107.

108.

As to the relevance of the headnote, TPKMrsefe its discussion on the issue in
paragraphs 74 — 80 above. Since no common HSrteaduld be agreed upon by
ITA participants for the products described in Attment B, they agreed to determine
the scope of the commitments by product descriptagher than by the HS codes.
Each ITA participant was required, pursuant to gaaph 2 of the Annex to the ITA,
to indicate which HS headings it considered to dlevant. By doing so, the ITA
participants also agreed that the scope of the essian defined by the relevant
product description shall not be determined by ld&dmngs.

The foregoing clearly flows from the headnmteluded in the EC Schedule. The
headnote provides that with respect to all proddetscribed in or for Attachment B
duties shall be bound and eliminated wherever thdyzt is classified. The meaning
of the words “wherever the product is classifiesI'both crucial and self-explanatory.
Regardless of the specific heading or subheadimgruwhich a particular product
falls in the EC Schedule, any product described\ttachment B shall be granted
duty-free treatment.

Therefore, the HS/CN codes indicated nexh&@droduct descriptions can only be
illustrative. In other words, they do not exhath&t product description. They may be
used as “context” in the interpretative exercisetlué scope of the concession.
Nonetheless, they do not determine the scope otdheession that is based on the
product description. If the CN codes indicated the EC list would have
circumscribed the scope of the concessiuod non it would have been unnecessary
to add the words “wherever the product is clasdifie

Finally, the EC has tried to justify its argemh that WTO members’ obligations
pursuant to Attachment B to the ITA will be diffatedepending on whether the
concession is in the ITA. The EC’s rationale waat if the concessions were in the
ITA, the interpretation will be identical for allembers; and “if [...] the concessions
were in the EC Schedule and identified with a gi#8/CN code,” WTO members
would have agreed that some differences are all§fved

TPKM disagrees with the EC’s arguments thaerwkhe EC concession is in its
Schedule, some differences in its interpretatiog beaallowed.

This position amounts to stating that the WMI@nmbers have agreed that there could
be differences between WTO members in the scopeootessions which are
identically worded, depending on the HS/CN codesedl alongside the product
description.  According to EC’s allegation, WTO Meens agreed that some
differences were an inherent part of the concessmade pursuant to Attachment B

82 EC FWS, para. 60.
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109.

110.

111.

112.

113.

114.

115.

depending on which HS/CN codes are listed. Thioigrary to the wording of the
ITA and the EC’s concessions.

The text of the ITA is crystal clear. All paipants to the ITA have undertaken to
apply duty-free treatment to all products described\ttachment B “wherever the
product is classified.” The fact that WTO Membersre requested to specify the
detailed HS headings for the products listed iraéttment B cannot therefore limit
the scope of the concessions that is defined bprih@uct descriptions.

Furthermore, the EC Schedule itself includesh@adnote” with respect to the
products covered by Attachment B to the ITA thaacly provides that duty-free
treatment is to be granted to all listed produetkérever classified.”

Therefore, TPKM submits that it has clearlyditated the scope of the EC
concessions concerned in its FWS and the relevainite headnote.

The EC has misrepresented the complainants’ clas

The EC claims that the complainants’ claingsearoneous since they are based on the
view that the mere presence of a DVI connector make LCD monitor an ADP
monitor®?

TPKM has not submitted that, contrary to ti&sEsuggestion, the presence of the
DVI connector determines whether an LCD monitor moesnefit from duty-free
treatment. On the contrary, TPKM has argued thatgresence of a DVI cannot
automaticallyexcludeany FPD device from duty-free treatment. Thisdwally the
effect of the measures at issue, i.e., the CNEAL éxcludes any FPD with a DVI
from duty-free treatment. The EC has therefore epigsented TPKM’s arguments
and tried to distort the correct description of igsue for the panel’'s consideration.

TPKM would like to emphasise once again tlat type of connector cannot be
dispositive of whether or not an FPD device is cesleby the concession. An FPD
device cannot be automatically excluded from duggftreatment simply because it
has a particular type of connector. Therefore, dlgument is not limited to DVI
connectors but applies to any type of connector.

The EC further argues that it is not corrbat the EC will impose duties on the basis
of the mere fact that the FPD “might” be used wsthmething else than an ADP

machine or that it is merely capable of being cotettto a non—ADP machifiéAs

an example, the EC refers to item 1 in RegulatiB@)(No. 2171/2005 where a

8 EC FWS, para. 65.
8 EC FWS, para. 66.
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monitor capable of reproducing video signals fronsaurce other than an ADP
machine is subject to a zero percent ddty.

116. First of all, item 1 of Regulation (EC) No0.7272005 is not subject to this dispute.
Second, the product described in item 1 of ReguiatEC) No. 2171/2005 can only
be used together with an ADP machine. Indeed, bistyato receive signals from
other sources is purely hypothetical given thatgtraeuct only has a VGA connector
(D-sub 15), and has no audio processing capabiliti@vould therefore not be able of
reproducing correctly signals received from axgernalsource other than an ADP
machine.

117. Moreover, even if that were not the casefdeoto substantiate an “as such” claim, it
IS not necessary for the complainants to show ttiatcontested measures “always”
lead to a violation of the EC’s commitments undsrSchedule of concessions. It is
sufficient to show that at least in some respeogs dontested measure necessarily
leads to such violation.

118. InChina — Auto Partsthe Panel stated that

“the scope of our review in respect of the com@ats’ claim
against China’s measures, in particular the essechiaracter
determination, under Article 1l:1(a) and (b) of tBATT 1994
is limited to a very narrow question whether angeas of the
criteria set out in the measures will necessardgdl to a
violation of China’s obligations under its Scheduénd
consequently Article 11:1(a) and (b) of the GATTK9"®°

119. The Panel has thus clarified that it is sidfit that “any” aspect of the criteria in the
measures lead to a violation of the WTO AgreemenitsChina — Auto Partsthe
Panel has, for instance, concluded with respeétticle 21(2) of Decree 125 that the
provision

“has an element that would necessarily lead tosaltre¢hat ‘a
chassis fitted with engines’ within the scope aiftaheading
87.06 classified as a complete motor vehicle antseguently
assessing them at the tariff rate applicable toctomvehicle
inconsistently with China’s concessions containedhie tariff
headings of China’s Schedul®.”

8 EC FWS, para. 67.
8 panel ReporiChina — Auto Partspara.7.540 (emphasis added).
8" panel ReporiChina — Auto Partspara. 7.587.
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121.

122.

123.

124.

The Panel has thus clarified that in ordeestablish “as such” claims, it is not
necessary that the measure at issue in all casesvays lead to a result that is
inconsistent with the obligations of the WTO Memleder the WTO Agreement.

Rather, it has underlined that it is sufficienai$pecific aspect of the criteria set out in
the measures necessarily lead to a violation offi®© Agreements.

Therefore, the EC’s attempt to find an examybere an FPD device could still be
subject to duty-free treatment despite its capgliti reproduce signals from a source
other than an ADP machine are irrelevant. TPKM praved that the application of
the criteria contained in the measures at issuessacily leads to a breach of the EC
concession. For example, it clearly follows frohe tCNEN that any FPD device
which can reproduce signals from a source other #raADP machine or which is
equipped with a DVI connector will necessarily becladed from the duty-free
treatment.

In view of the above, the conclusions of the & paragraph 69 of its FWS are
incorrect.

Finally, as misrepresented by the EC, TPKMsdoet claim that the two above-
mentioned criteria shoulchbt be used at af®® What TPKM claims is that an FPD
should not be automatically excluded from duty-fireatment simply because it has a
DVI or because it can reproduce signals from ac®other than an ADP machine.
TPKM does not claim that if the above two criteware not used,'CD monitors
presumably at issue in this case would never bgesubo duties®® TPKM claims
that certain FPD devices must be subject to dag-treatment regardless of the
presence of the DVI or the capability to reprodsigmals from a source other than an
ADP machine.

The FPD devices at issue are neither multifuncthal LCD monitors nor new
products

TPKM fails to understand what the EC precispigans with “multifunctional
monitors.” TPKM’s complaint is not limited to sucehonitors but covers all FPD
devices which can receive and reproduce signats & ADP machine, and this is so
regardless of whether the FPD device can alsowecand reproduce signals from
other sources. As demonstrated by the EC’s megstire EC has imposed customs
duties on FPD devices where the ability to recaind reproduce signals from other
sources was only a marginal or even purely thezakpiossibility.

8 EC FWS, para. 69.
89 EC FWS, para. 69.
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Finally, contrary to what the EC seems to eygjoe fact that a product with additional
or enhanced features did not exist at the timectimeession has been made is not a
reason to exclude that product from the scope @fctincession. Therefore, the fact
that FPDs existed in 1998 did not have a DVI shadtlbe a reason at a later time to
exclude FPD devices with DVI from the scope of twacession concerning FPD

There are five measures identified by TPKMtsnrequest for establishment of the

First, the EC states that Regulation (EC) M®83/2005 has been replaced by
Regulation (EC) No. 179/2009 which suspends dubiescertain flat panel video
monitors as of 1 January 20891t is not correct however to consider Regula(igf)
No. 179/2009 as “replacing” Regulation (EC) No. 289®5. It rather establishes a
new duty suspension and the scope of which is bguifferent from the scope of the
duty suspension established by Regulation No. 48&2 Although Council
Regulation No 179/2009 suspends the duties fromaduary 2009, the EC
conveniently omitted that this duty suspension wipire again on 31 December
2010. The concession granted by the EC in its @dbeis not subject to any
conditions or additional requirements such as ttogptaon of a duty suspension. Such
suspension itself remains a discretionary decisfahe EC and is limited in tim&.

Second, the EC claims that Commission Reguat(EC) No. 634/2005 and No.
2171/2005 that constitute classification regulatidrave lost their relevance as a
result of the implementation of the HS2007, i.e¢duse the CN codes indicated in
these regulations no longer exist with the entty force of the CN 2007

This claim is simply incorrect. As a matters€ law, regulations remain valid and
have legal effects as long as they have not bebareepealed by another regulation
or annulled by the European Court of Justice. TPiférs the Panel to the long
discussion on this issue above in paragraphs 447448 is actually acknowledged by
the EC’s note that the EC “is in the process oéadipg or replacing them for reasons

% See Request for establishment of the Panel, WT7B83376/8, 377/6 and TPKM FWS, para. 66 —

125.
devices.
5. The measures at issue
126.
Panel®®
127.
128.
129.
of legal certainty.*
89.

LEC FWS, para. 94.
%2 For further discussion on the duty suspensioraggleefer to para. 211 — 216.
% EC FWS, para. 95.
® EC FWS, para. 95
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134.

135.

Third, the EC argues that Council RegulatiB&)( No. 2658/87 as last amended
applies a zero duty to monitors of the “kind soletyprincipally used in an automatic
data processing system of heading 8471However, this fails to take into account
that FPD devices are subject to a zero percentreégigrdless of the sole or principal
use with an ADP machine pursuant to the EC conmedsased on Attachment B of
the ITA. Moreover, even pursuant to the concesbased on Attachment A, the EC
fails to acknowledge that duty-free treatment islesded when the FPD device is not
for use “exclusively” with an ADP system as reqdirey the CNEN, one of the

measures at issue.

Fourth, the EC claims that the CNEN are ngdllg binding and to the extent there is
a conflict between the wording of the headings #mel EN, the latter will be
inapplicable®

Contrary to what the EC claims, CNEN are ot fagally binding. As long as the EC
Commission has not expressly amended the CNENeoE®J has not declared the
CNEN contrary to the wording of the heading or Ghapr Section Notes, national
customs authorities are legally obliged to folldve tCNEN. They do not have any
discretion. The legally binding nature of the CNENevidenced by the various
elements that TPKM has addressed above in paragyfdph70.

It is correct that a CNEN cannot contradi& Wording of the headings, section or
chapter notes. However, this does not mean tedheaEC appears to claim, customs
authorities would be free to disregard a CNENsabwn initiative when they consider
that it contradicts the wording of the heading.

A national authority will not disregard a CNEMen if it is contrary to the wording of
the heading until it has been amended by the ECrdission, or until an ECJ ruling

clearly and expressly concluded on the contradictibthe CNEN. Even in the case
of an ECJ ruling, national authorities would wat an amendment of the CNEN
following the ECJ ruling to avoid divergent integfations by the various authorities
of the member States.

It suffices to note that the conflict betwettie wording of the CNEN at issue
(“exclusive” use with an ADP machine) and the wogdof the headings or chapter
note (“solely or principally” use with an ADP maak) was clear even before the
Kamino ruling was rendered. However, no customs authagfyused to apply the

CNEN.

% EC FWS, para. 97.
% EC FWS, para. 98.
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141.

TheKaminocase did not deal expressly with the CNEN. As altesational customs
authorities will not disregard the CNEN until th€Ehas expressly declared that the
CNEN contradict the wording of the heading or ckapiote in a separate ruling or
until the EC Commission has amended it following Kamino case. Although
TPKM acknowledges that it can be implied from Kaminoruling that certain parts
of the CNEN are contrary to the wording of the hegdr chapter note, national
authorities cannot be sure of the extent to whieh@NEN will be affected until the
EC has amended it. If a national customs authevége to act on its own, it would
have compromised the uniform application of the Gm@ad Nomenclature and the
role of the CNEN to ensure such uniform interpretat

Therefore, national authorities will followettCNEN at issue even if it is contrary to
the wording of the heading due not only to the &blmgally binding effects of the
CNEN, but also to the role of the CNEN to ensum thiform interpretation of the
CN. Until it has been amended by the EC Commisdiloa,CNEN at issue in this
dispute remains therefore relevant even if theifigdbf the Kamino ruling on the
HSEN can be extrapolated to the CNEN.

In view of the above, TPKM maintains thatth® measures at issue remain relevant
for the current dispute despite the introductiorinef HS2007 and the attempts from
the EC to disregard the importance of the CNEN.

INTERPRETATION OF THE CONCESSIONS
Ordinary meaning

EC concessions for “input or output units” ddR machines

The Appellate Body has repeatedly affirmed, tharsuant to Article 3.2 of the DSU,
the GATT 1994 including Schedules of concessionstrha clarified and interpreted
in line with the customary rules of interpretatiohpublic international law, and in
particular pursuant to Articles 31 and 32 of Yhenna Conventian

Accordingly, TPKM started in its FWS by pregisexamining the ordinary meaning
of the terms of the concession concerning “inpubwiput units” of ADP machines.
It then also analysed its context as well as theabland purpose.

In reply to these arguments, the EC does ispute “that a genuine ADP monitor
would fall within the scope of the ordinary meanwofghis heading [i.e. 8471.60.90]"
but raised the fictional issue that “a wholly difat question is whether a given
multifunctional LCD monitor falls within the scopé the concession.” According to
the EC, there is no need to examine this issueesine so-called multifunctional
monitors “may fulfil also the ordinary meaning” @fdeo monitorsunder heading
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142.

143.

144.

145.

146.

147.

8528.21 and 8528.22 or evenception apparatus for televisioander headings
8528.12 and 8528.1%3.

The concession at issue is the one conceheading 8471.60.90. Thus, the EC is
required to analyse the ordinary meaning of thenseof that concession and to
demonstrate that, contrary to TPKM'’s claim, theduas at issue are not covered by
the words of the concession. However, the EC ginfgils to analyse the ordinary

meaning of the concession concerning input or dutpits of ADP machines.

TPKM has made prima facie case that the products at issue meet the ordinary
meaning of the concession concerning heading 80 th&le by the EC with respect
to input or output units of ADP machines and mustreéfore receive duty-free
treatment. It is up to the EC, to the extent dirols that the products at issue do not
fall within that concession, to demonstrate it.

Furthermore, the EC is also wrong when saihat) the products at issue could also
fall within subheading 8528.21/22 or subheading8%2/13. An FPD for use solely
or principally with an ADP machine undoubtedly $allnder CN code 8471.60.90 as
an output unit of an ADP machine. This is confichioyy Chapter Note 5(B).

However, once it is concluded that the FPDagefalls under the scope of CN code
8471.60.90 because it is for use solely or prirtipgith an ADP machine, it will not
“alsg’ fall under subheading 8528.21/23 as a video noonar under subheading
8528.13/12 as reception apparatus for televisiomlead, such FPD devices are
excluded from heading 8528, as confirmed by thiofohg 1996 HS heading 8528
note:

“The headingexcludes, inter alia :

(@) Display units of automatic data processingchmes,
whether or not presented separatélyading 84.7).”

Therefore, TPKM submits that the EC has brea@dbts concession for subheading
8471.60 covering “output and input units” of ADP ¢haes.

However, TPKM considers that it is not su#fidi for the Panel to review whether the
requirement of sole or exclusive use with an ADRImtze violates the EC concession
covering input and output units of subheading 8801.The Panel should also
examine whether this requirement infringes the E@Dcession for FPD devices
pursuant to Attachment B of the ITA. Although batbncessions partially overlap,
they are not identical.

"EC FWS, para. 101.
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(b)

148.

149.

150.

151.

152.

153.

Concessions made with respect to “flat parsbldy devices”

The EC acknowledges that it can agree withctirelusion put forward by TPKM
with respect to the ordinary meaning of “flat padedplay devices” as being “a thin
display screen employing plasma, LCDs and othehntelogies for use with
computers or other apparatus.” The EC, howevdnngs that this definition is too
broad because it ignores the words “for producisngéawithin this agreement and
parts thereof*®

Contrary to the EC’s claim, TPKM has carefulyiewed the ordinary meaning of
the concession and in particular of the term ‘filabel display devices ... for products
falling with this agreement® It is the EC itself that fails to carry out a colete
analysis of the ordinary meaning of the terms ef dbncession that would point to a
conclusion different from the one submitted by TPKMndeed, the EC fails to
propose any definition of the words of the conaassilnstead, the EC merely makes
some statements and comments to which TPKM wokidtt respond as follows.

Contrary to the EC’s suggestion, the use dirieal dictionaries from this decade
does not necessarily invalidate its relevance. NIPkefers for example to the
technical dictionary McGraw-Hill Dictionary of Scientific and Technicalerms in

its fifth edition dated 199%°

‘display”: 1. a visible representation of information, irosds, numbers, or drawings,
as on the cathode-ray tube screen of a radar aeigation system, or computer
console. ZThe device on which the information is projecteldoAnows as display
device 3. The image of the informatidft*

‘panel display an electronic display in which a large orthogbaeay of display
devices, such as electro-luminescent devices dt-&mitting diodes, form a flat
screen. Also known as flat-panel dispta$.

The description of the above terms in thehsiatition (2003§° of the same
dictionary is exactly the same as in the 1993 edlitiespite the 10-year difference.

% EC FWS, para. 111 - 112.
9 TPKM FWS, para. 221 — 246.
190 McGraw-Hill Dictionary of Scientific and Technic@ierms (1993 fifth edition), McGraw-Hill.

191 McGraw-Hill Dictionary of Scientific and Technicalerms (1993 fifth edition), McGraw-Hill, at
page 593.

192 \cGraw-Hill Dictionary of Scientific and Technicalerms (1993 fifth edition), McGraw-Hill, at
page 1437.

193 McGraw-Hill Dictionary of Scientific and Technic@lerms, (2003, sixth editionicGraw-Hill, at
page 629 (display) and page 1522 (panel display).
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154.

155.

156.

157.

158.

159.

160.

As already pointed out in its FWS, TPKM notiest the above definition confirms

that flat panel display devices are for use witmpaters or for any other apparatus
since no limitation is included in the definitionsIPKM also notes that the terms
“display” and “display device,” as well as “panaésplay” and “flat panel display” are

synonymous. In other words, there is nothing i ¢indinary meaning of the terms
“flat panel display devices” that would imply a liation such as receiving signals
from ADP machines only.

Furthermore, TPKM disagrees with a numbetaiksnents made by the EC under the
allegation that the complainants araiésing some very important poititS* TPKM
disagrees with the allegation that some points wassed and in any event doubts
the alleged importance of those points for thegmedispute.

First, the EC refers to the use of pluralflat“panel display devices” to argue that it
covers many different types of FPD devices, sometath will have nothing to do
with ADP machines and cannot be synonymous witimjmater flat monitors.”

TPKM has clearly stated that the term “FPDicks/ includes devices for products
covered by the ITA and therefore also for ADP maeki However, TPKM has
neither limited the scope of FPD devices to thaseADP machine only, nor limited

the scope of FPD devices to the so-called “compilaemonitors.” It is therefore

correct that some of the FPD devices covered by EBe concession will not

necessarily be used with ADP machine as suggesteadebEC. However, TPKM

fails to see how this supports the EC’s position.

Moreover, TPKM fails to see how the use of piheral “devices” rather than the
singular “device” could change the ordinary mearohghe term “FPD devices.” In

this respect, all products included in Attachmertia®e been listed in the plural, e.g.,
computers, projection type flat panel display undad monitors. It is therefore
clearly erroneous for the EC to try reading inte tise of the plural the intention of
limiting the scope of the concession to certaire/pf devices only.

On the contrary, the use of the plural makeardhat any FPD devices are covered
provided they are for “any” product falling withthe ITA agreement rather than just
for certain products covered by the ITA.

Second, the EC argues that the qualificatitor ‘products falling within this
agreement, and parts theréoheans that not all FPD devices are covered.

14 EC FWS, para. 113.
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161.

162.

163.

164.

165.

(@)

166.

167.

TPKM submits that the wording is self explamat and it is only FPD devicdsr
products falling within this agreemerthat benefit from the duty-free treatment.
Therefore, TPKM fails to see again the relevancthisf statement to support the the
EC'’s position.

Third, the EC argues that the use of the plaekes the ordinary meaning of limited
importance, and that, as a result, no argumenbeanased on the ordinary meaning
of “for” in isolation. The ordinary meaning coutttnote “only for”, “mainly for” or
“also for” and a choice can only be made on théshafsa contextual analysis.

TPKM notes that the ordinary meaning of “f@’clear and no limitation can be read
into it and certainly not on the basis of the uthe plural.

As a result, TPKM maintains that the ordinaganing confirms that the FPD devices
covered by the concession are not limited to seddcomputer monitors.” The EC
has not submitted any evidence to the contrary.

Context

As a preliminary remark, it is important tcat that TPKM has made two different
claims with respect to flat panel display devidbe first is based on the concession
made with respect to heading 8471.60 (pursuantt@cAment A to the ITA) and the
other is based on the concession made with respéettat panel display devices”
(pursuant to Attachment B to the ITA). For eaclih&f concessions, TPKM has made
a separate analysis not only of the ordinary mephirt also of the context. Indeed,
since the concessions are of a different natuesatialysis of the context must also be
distinct. In particular, the concession concernifigt panel display devices” has
been made on the basis of a product descriptidmowitreference to any HS heading
or subheading. For the determination of the soopéhat concession, the HS is
irrelevant.

Tariff headings indicated in the EC Schedulmarding its concession on “flat panel
display devices”

The EC starts analyzing the context of itscessions with respect to flat panel
display devices by examining the CN codes that lested next to the product
description®®

As a preliminary remark, it must be emphasibad by analyzing these codes as part
of the context, the EC appears to agree with TPt they are not part of the

15EC FWS, para. 122 — 141.
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168.

169.

170.

concession itself. Therefore, they cannot, as ddiby the EC, exhaust the headnote.
TPKM refers the Panel for an analysis of this igsuparagraphs 74 - 80 above.

The EC identifies CN code 8471.60.90 among1#heCN codes listed in the EC
concession as the only relevant CN code “becauseishwhere the complainants
claim all multifunctional LCD monitors belong inghEC schedule'® First of all,
TPKM has never claimed that all products that tii dalls “multifunctional LCD
monitors” have to fall under CN code 8471.60.90ctually, where they fall is not a
relevant issue since the concession has been m#ueespect to a specific product
description regardless of where the product is sdiag in the nomenclature.
Moreover, the EC is actually trying to mix two cfes: the first one was made with
respect to heading 8471.60 and in particular CNe@#71.60.90, and the second one,
with respect to “flat panel display devices.”

To the extent that the CN codes provide relegantext to examine the scope of the
concession concerning “flat panel display deviced,df them should be examined as
part of the context. In focusing on one CN codhe, EC has conveniently avoided
any reference to subheading 8531.20 which covelisator or signalling apparatus
and where certain FPD devices can also be clagsffieProducts classified under
this subheading and benefiting from duty-free tresit are not subject to any
limitation with regard to whether they can reproglusignals from only an APD
machine or also from other sources.

The EC then refers to the fact that CN cod&l&8D.90 was also identified next to the
product description of “network equipment”, “mongt, “plotters whether input or

output units”, and “projection type flat panel desp units” and that these product
definitions thus provide context for the scope andaning of the commitment

concerning “flat panel display device§® However, CN code 8471.60.90 is a
residual category covering all input/output units ADP machines not specifically
mentioned in previous CN codes. Attachment B lestsumber of specific products
which may be used as an input/output unit of an Adehine. Clearly, the scope of
CN code 84.71.60.90 may be wider than only thosedymts which have been
specifically identified as output/input units of ADmachines. Conversely, the EC
concession does not only cover the Attachment Blynts to the extent that they are
to be used as input/output units of CN code 8479®%0 For instance, FPDs of
heading 8531 are similarly covered.

16 EC FWS, para. 126.
7seee.g., BTI GB116400026. Exhibit TPKM-87.
18 EC FWS, para. 127 — 128.
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171.

172.

173.

174.

175.

(b)

176.

Arbitrarily, the EC submits that the definitiof “monitors” in another product

description has “by far the most important contektelevance*® The EC seeks to

support its position on the ground that this dé&fni of “monitors” expressly states

that “[t}he agreement, does not, therefore, cosf@visions.” However, this statement
is expressly tied to the CRT monitors concessidg,@and cannot be read into other
concessions included in the EC Schedule, in pdatidn the concession concerning
“flat panel display devices.”

Regarding the “exclusion of video monitors adelkvisions,” whether a device on
which one can watch television or video is covel®da particular concession
depends on the terms of that concession. If acdasia “flat panel display device for
products falling within” the ITA, it is covered, r@spective of whether or not it
incorporates a TV tuner. There is simply no b&sisead additional limitations into
the concession for flat panel display devices thatnot exist in the text of that
concession, and doing so would be utterly contrtarythe principles of treaty
interpretation reflected in théenna Conventian

Moreover, the EC position is based on the giassumption that the CRT technology
was the only technology available for ADP monitangl televisions at the time of the
concession. This is factually incorrect.

Finally, the EC tries to reduce the importaatéhe example of “projection type flat
panel displays” as not relevant because it is @isthe plura® TPKM can only
conclude that the reasoning is unclear and it falsee how the use of the plural
reduces the relevance of the example as contelxé EC also includes a discussion
on FPD devices as “parts” of the projection ty flanel displays. However, since
the current dispute concerns only finished produ¢®KM also fails to see the
relevance of this comment about parts.

In conclusion, TPKM submits that the contexdviled by the other concessions
made by the EC pursuant to the ITA does not supih@tEC position that FPD
devices that may be able to connect to an appacdes than an ADP machine are
excluded from the concession covering FPD devices.

Schedules of other ITA participants

The EC describes in its FWS a table with thssification of FPD devices by other
ITA members in 1997* The EC concludes from the table that a majority To%

9EC FWS, para. 128.
U0 EC FWS, para. 137.
U EC FWS, para. 143.
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177.

178.

179.

180.

181.

182.

members identified subheading 8471.60. No ITA pgréint identified the
subheadings for televisions. Among the complainaotdy Japan (together with
Macao and Iceland) identified the subheading folewi monitors. The EC seems to
use this table to conclude that only products diagsunder subheading 8471.60
should benefit from zero duty treatment.

TPKM submits that the EC offers an incompteteding of the table.

First, the EC has focused only on subheadi#tvd 80 which according to the EC is
the most relevant one. However, as stated abovEMTRas never agreed that a
particular subheading is relevant for the purpasfedefining the EC concession for
FPD devices. As repeatedly stated, the presenttdigp not about the correct tariff
classification of FPD devices, but whether the E@ntitled to exclude FPD devices
from duty-free treatment because they can be us#darsource other than an ADP
machine. This analysis applies regardless of th# tdassification finally chosen by
the EC. Indeed, the concession on FPD devicesesppiherever the products are
classified pursuant to the headnote.

Second, it is not the tariff classificationtbé FPD devices under the subheadings
identified in the list which is relevant but thetgdreatment. ITA members may well
choose to classify FPD devices under the subhesadorgvideo monitors provided
products imported under that subheading are dagy fr

Third, the EC ignores that one of the headidgstified for FPD is heading 8531.
This heading is also identified by a large numbielTé\ participants. As discussed
above, FPD devices can also be classified undetimge®531, whether or not they
can be connected to a source other than an ADPingach

Therefore, TPKM submits that the conclusiorsswth by the EC from the table are at
least incomplete. A full review of the table confs that there is no ground to exclude
from the concession covering FPD devices produdtetwcan be connected to a
source other than an ADP machine.

The Harmonized System

The EC provides a long explanation on the ¢18nially conclude that the HSEN to
headings 8471 and 8528 require the exclusive ugeami ADP machine and the sole
presence of connectors characteristics of dataepsing systems before a FPD device
can be classified under heading 8471 The EC alleges that these were precisely the
requirements that the EC was using to classify BBces under heading 8471. The

U2EC FWS, para. 146 — 159.
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183.

184.

185.

186.

187.

EC also claims that even if the HSEN were not @japlie, classification should take
place under heading 8528 pursuant to GIR 3(c) sim¢enost individual casesit
will not be possible to identify the principal furan pursuant to Note 3 to Section
XvI. 13

TPKM would like to make the following commemigh regard to the analysis of the
HS as context by the EC.

First, TPKM would like to emphasise once aghmt HS may be used as “context”
only for the analysis of the EC concessions purst@aattachment A to the ITA. In
other words, TPKM fails to see the relevance of H81996 for the analysis of the
concession for FPD devices made by the EC purdoaAttachment B to the ITA.
The duty-free treatment must apply to FPD deviaesptroducts falling within the
ITA, regardless of whether they are “solely or pipally” for use with an ADP
machine or regardless of their “principal functiorThe analysis of the HS1996 by
the EC is therefore entirely misplaced.

Second, even if the HS1996 were to have dryaece as context for the analysis of
the EC concession for FPD devices, TPKM notes thany event, the HSEN are not
part of the HS1996. Contrary to HS section antdranotes, HSENs do not form
part of the HS and are not legally binding. THeyst be ignored and cannot be
given any interpretative value where they are iredi conflict with binding HS
section or chapter notes or with the wording ofit®headings.

Third, even if the tariff classification of BRIevices had any relevance for the current
dispute, the EC is incorrectly applying GIR 3(d¢hdeed, the application of this GIR
does not lead to the classification of FPD undexditeg 8528 as the EC claims but
under heading 8531. The EC has conveniently ightinat Heading 8531 is also
applicable and if classification had to take placeler the last heading in numerical
order, heading 8531 would apply.

In conclusion, TPKM submits that the HS199éad relevant as context for the
analysis of the EC concession for FPD devices.thBoextent that the Panel would
nonetheless attribute any relevance to the H& ianalysis of the concession for FPD
devices, it should disregard the HSEN since theyrmt part of the HS and in any
case directly contradict the text of the HS (in@hgdHS section or chapter notes).
Moreover, the EC has incorrectly applied GIR 3)ustify a classification under

heading 8528.

TheKamino case

U3 EC FWS, para. 159.
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189.

190.

191.

192.

193.

The EC refers to the ruling of the Europeamir€of Justice in th&aminocase'**
Although theKaminoruling is merely a finding by the EC’s highest nuipal court
that the customs classification practice followegd the EC with regard to FPD
devices is contrary to EC customs law, Keminoruling indirectly clarifies that the
EC has violated the EC concession covering inpubuwiput units of subheading
8471.60 which was made pursuant to Attachment Ahef ITA. It is therefore
surprising that the EC still tries to draw supgdortits position from this ruling. The
findings of the Kamino case are correctly stated by the EE. However, the
conclusions drawn by the EC from the case are ractr

TheKamino case confirms that the EC incorrectly excludes Fbices from the
scope of subheading 8471.60 on the sole groundtliegt can be connected to a
source other than an ADP machine, or due to theepee of a particular type of
connector. Although the EC tries to draw some suppw its position from the
Kaminoruling, such attempts can only fail.

First, as stated above at paragraphs 128, -a528 matter of EC law, Regulations (EC)
No. 634/2004 and No. 2171/2005 are still valid affdctive. The same holds true for
the CNEN. All these measures must be amended eakeg following theKamino
case as acknowledged by the EC itself which hatedtthat such process has
apparently already startetf.

Second, it is not necessary for the EC toamgiow it will proceed to classify FPD
devices following the ruling in thEaminocase. Since FPD devices must be subject
to duty-free treatment wherever they are classifsedh classification exercise is not
relevant. However, TPKM wishes to note its concabout some of the comments
made by the EC with regard to how the EC plansrplement théKamino case to
classify FPD devices.

According to the EC, classification will alkljy take place on a case-by-case basis.
In particular, the other criteria in HSEN will bp@ied except for the one that the
Court of Justice found inapplicable. Alternativelglassification will take place
pursuant to GIR 3(c).

TPKM notes that if any of the other critemathe HSEN will place FPD devices
under a classification subject to duty, i.e. CNe®528.59.10, the EC will also be
failing to comply with its concession for this prad. The requirements for the
classification under that CN code as containedhénHSEN cannot limit the scope of

Y14 EC FWS, para. 160 — 169.
USEC FWS, para. 163.
U6 EC FWS, para. 168.
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the EC concession for FPD devices under AttachfBerihdeed, there is nothing that
requires the EC to choose between a classificaifoRPD devices under CN code
8528.51.00 applicable to monitors of a kind solayprincipally used in ADP system
of heading 8471 (duty free) or under CN code 8328® applicable to other
monitors (subject to duty) to comply with its coss®n. The EC may consider
creating a specific CN code for FPD devices agdtfdr projection type flat panel
displays.

Moreover, TPKM notes that according to the E@Gas classified FPD devices under
the CN codes subject to import duty by applying ¢hteria in the HSEN. If the EC
intends to continue classifying also in the fut&feD devices on the basis of the
criteria in the HSEN, it is likely to continue imiging the obligations undertaken in
its schedule with respect to FPD devices. Foraimst, the HSEN states that FPD
monitors for ADP machines cannot have audio ciscuit loudspeakers. Such
limitation is obviously not contained in the wordiof the EC concessions.

Moreover, the EC is suggesting that for “nfuittctional monitors” (which for the EC
apparently covers all monitors which can be usdt bah ADP machines and other
apparatus) it will never be possible to determinariacipal use or function since it
would be impossible to determine at the time of angtion for which function the
monitor will actually be used. Therefore, the EGues that in all cases GIR 3(c) will
need to decide eventually the tariff classificat@inFPD devices. Not surprisingly,
this approach results in classifying the FPD deviseder a CN code subject to duty,
i.e. heading 8528. TPKM considers that the autaragplication of GIR 3(c) to all
FPD devices able to reproduce signals from diffessurces would equally violate
the EC obligations under its schedule in the samag as the automatic exclusion of
FPD devices from duty-free treatment merely becthesg have a DVI connector.

In addition, the EC ignores that the applaatof GIR 3(c) in the context of FPD
would lead to the classification of FPD devicesemigdeading 8531 (or even heading
9013), which is the heading occurring last in nuoarorder, and not under heading
8528. Products classified under headings 853Db8 @re duty-free.

In conclusion, the TPKM submits that tKamino case indirectly confirms the
infringement by the EC of its concession for inpat output unit under subheading
8471.60. Moreover, the EC’s statement seems tgestigthat the EC plans to
implement theKamino case in a manner which would still infringe the’€@&/TO
obligations.

Object and Purpose

39



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

198. The EC is wrong when stating that TPKM hasbdts arguments “to a very large
extent” on the ITA itself!” As TPKM clearly stated in its FWS, its arguments
focused on the object and purpose of the GATT 1BBgarticular, and in accordance
with an established WTO jurisprudence, on the dljecof expansion of trade in
goods and substantial reduction of tariffs and ba objective of security and
predictability of the reciprocal and mutually adtegeous arrangemenitS. However,
for the purposes of clarifying the meaning of thebgectives in the context of the
present dispute, TPKM has considered it usefutterrto the ITA.

(@ The expansion of trade in goods and the sutistaeduction of tariffs

199. As agreed among the parties, concessionsdheuinterpreted “so as to further the
general objective of the expansion of trade in goaxd the substantial reduction of
tariffs” even if “such an interpretation is limitday the condition that arrangements
entered into by Members be reciprocal and mutualantageous-*°

200. The present dispute is specific in the sehaethe concessions at issue have been
made by the EC pursuant to the ITA. That the caioas flow from the ITA is very
important to examine the condition that “arrangetsemtered into by Members be
reciprocal and mutually advantageous”. Indeed,esparticipants to the ITA have all
made the same concessions, the concession matle Btis therefore by definition
reciprocal and mutually advantageous.

201. The EC argues that the concession does ngptbenlefit the ITA participants but all
WTO Members?® It should be noted that ITA participants voluriiaggreed to bind
their ITA commitments within the framework of the W@ without waiting for
concessions in return from the other WTO Members- i@ participants. Actually,
the condition imposed in the ITA for its entry inforce that ITA participants
represent at least 90% of the trade in IT produas the guarantee of a real mutual
benefit*?*

202. That the concessions are to be interpretex g0 further the general objective of the
expansion of trade is supported by the object amghgse of the ITA itself. As

UEC FWS, para. 170.

U8 TPKM FWS, para. 281 - 290

19 panel ReporEC — Chicken Cutgara. 7.320.
120EC FWS, para. 172.

12 Annex to the ITA, point 4.
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(b)

203.

204.

(@)

205.

206.

analysed abové? the ITA generally supports this. Indeed, this ist merely
supported by a “few phrases of the ITA taken outaftext” as the EC describeg4t.

Security and predictability of the reciprocablanutually advantageous arrangements

The EC claims that the complainants faileghow that their interpretation of the
concessions at issue results in greater securitysedictability>* This is not correct.
Security and predictability require that the scopéhe concession does not vary over
time. An interpretation such as the one proposethbyEC that results in excluding
from the scope of the concession products on tloengt that they are “new” or
“technologically more advanced” runs contrary te tbbjective of security and
predictability.

Moreover, the position of the EC that in amage; the duty suspension “saves” the
measures at issue from a violation of Article Il toke GATT is contrary to the
objective of security and predictability. Indedide duty suspension that is currently
applied entered into force on 7 March 2009 but wétinoactive effect as of 1 January
2009. It means that during the period 1 Januag March 2009, the economic
operators did not benefit from a duty suspensiahdid not know they would be able
to benefit from it later. Moreover, the duty susgien is temporary. An interpretation
that would consider that the duty suspension mékesneasures at issue consistent
with Article Il is, in light of the temporary anchaertain nature of the duty suspension,
manifestly contrary to the objective of securitylgmmedictability of the GATT 1994.

Supplementary means of interpretation

The classification practice of ITA participaigsrrelevant

The EC is trying to find support to its pasitiby referring to the practice of ITA
participants. Actually, the EC does not even réfethe “practice” of these other
countries, but rather to the codes that these difeparticipants have identified with
respect to “flat panel display devices®.

However, the “classification” is totally iresant with respect to the concession
concerning “flat panel display devices” that hagrbenade regardless of where that
product is classified. In other words, the solaatasion that can be drawn from the
so-called “practice of ITA parties” is that ITA paifpants did not share a common
classification and that is precisely the reason tieycommitment has been made on

12 5eepara. 12 - 17.

12 EC FWS, para. 170.
124EC FWS, para. 173.
15EC FWS, para. 176 — 177.
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(b)

207.

208.

209.

210.

211.

212.

the basis of the product description rather thaaroHS heading. Therefore, these
codes are totally irrelevant to determine the sadghe concession.

The negotiating history is irrelevant

The EC refers to a number of documents thatldvaonstitute the negotiating
material of the ITA'?®

As TPKM has underlined in the section of hamial issues, the documents submitted
by the EC as constituting the negotiations do naiify as either “preparatory works”
or other “supplementary means” of interpretatiothwi the meaning of Article 32 of
the Vienna Conventian Indeed, they are informal documents exchangedngna
number of participants that were not made availableother participants. In
particular, TPKM did not and still does not haveess to these documents. As a
result, this material cannot be used as “suppleangmheans” of interpretation in the
framework of this dispute.

In any case, recourse to Article 32 of Yienna Conventiorappears unnecessary
since the scope of the concession is clear purdadhe sole use of the interpretative
tools of Article 31 of thé&/ienna Conventian

THE EC’S MEASURES VIOLATE ARTICLE II:1(A) AND II:1( B) OF THE GATT 1994

Through the measures at issue, the EC is impasistoms duties on certain FPDs
instead of providing duty-free treatment as reqliog the concessions made by the
EC with respect to “flat panel display devices fooducts falling within the ITA” and
with respect to HS heading 8471.60 “input or outpuits” of ADP machines.
Thereby, the EC violates Article 11:1(a) and 1I:1¢d the GATT 1994.

That a duty suspension is currently in fomecdertain FPD devices does not “save”
the measures at issue from being inconsistent Muiticle [1:1(a) and 11:1(b) of the
GATT 1994, as the EC submits'ft.

First, duty suspensions are temporary. CouRegulation (EC) No. 493/2005
provided for a duty suspension from 1 January 2008L December 2006. Similarly,
Council Regulation (EC) No. 301/2007 was in forcentf 1 January 2007 to 31
December 2008. Finally, the duty suspension pexidr by Council Regulation No.
179/2009 is to be applicable until 31 December 2010is important to note that
whether a duty suspension is to be renewed depends number of factors, in
particular economic factors that must prevail. TB€ thus necessarily violates

126EC FWS, para. 181 — 188.
12TEC FWS, para. 62 — 63.
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213.

214.

215.

216.

Article 11:1(b) of the GATT 1994 since it makes tbenefit of a zero customs duty
dependent on a number of terms, conditions nofas#t in its Schedule, which is
contrary to Article 11:1(b) of the GATT 1994.

Second, not all FPD devices benefit from g duspension. Before 1 January 2009,
FPD devices with a size larger than 19 inches casgect ratio different from 4:3 or
5:3 were excluded from the duty-free treatm&fit. Even now under the new
regulation, no duty suspension is applicable towoimonitors having a screen size of
more than 22 inches or an aspect ratio differemfd:1, 4:3, 5:4 or 16:18° Since
neither the size nor the aspect ratio determinedtbee of the EC concession for FPD
devices, it seems undisputable that there are raumefPD devices that are still
subject to duties despite the existence of the dugpension. For instance, a 23
inches FPD or an FPD with an aspect ratio of 16%be excluded from the duty-free
treatment. The EC has not brought any evidentieetcontrary.

Finally, Regulation (EC) No. 179/2009 thatwpdes for a duty suspension on certain
FPD devices until 31 December 2010 was published darch 2009 and entered
into force on that date. Since the previous dugpsnsion expired on 31 December
2008, it means that between 1 January 2009 and r6hV2009, there was no duty
suspension in force until the new Regulation wablipned and provided for its

retroactive application as of 1 January 2009. Téystem therefore creates
considerable uncertainty for traders.

In conclusion, a duty suspension which need®trenewed at regular intervals and is
made dependent on various factors can hardly beidened to be equivalent to a
permanently bound zero tariff. There is no guaanhbat the duty suspension will be
renewed once it expires on 31 December 2010 orhehdts scope will not be
reduced. Moreover, although the new duty suspensi@s given retroactive
application as of 1 January 2009, it is clear th@s kind of system creates
considerable uncertainty for traders, and consttut itself an obstacle to trade.

In view of the foregoing, the duty suspengioanted with respect to some types of
FPDs could not remove the EC’s violation of Artclé:1(a) and 11:1(b) of the GATT
1994 resulting from the challenged measures.

BY IMPOSING CUSTOMS DUTIES ON CERTAIN SET-TOP B OXES
WHICH HAVE A COMMUNICATION FUNCTION, THE EC VIOLATE S
ARTICLE 11:1(A) AND II:1(B) OF THE GATT 1994

128 Council Regulation (EC) No. 301/2007. See ExHIliKM-26.
129 Council Regulation (EC) No. 179/2009.
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A.

1.

217.

218.

219.

220.

221.

GENERAL |SSUES
The obligations in the EC Schedule have been wilentified

The EC claims that the complainants “fail teplain what constitutes the EC
concession and where it is provided f&f” The EC appears to argue that it is not
clear whether the concession is in the ITA itselinaothe EC Schedule.

The EC’s claim is hardly understandable inwag the fact that TPKM has clearly

identified what constitutes the EC concession,artigular in para. 359 to 361 of its

FWS and clearly stated that the concession is dedun the EC Schedule itself and
not in the ITA. Actually, the EC’s argument thhetconcessions would be made or
included in the ITA is absurd as the complainantidims are based on the

inconsistency of the measures with Article 1l o# BATT that includes Schedules of
concessions, but not the ITA.

TPKM has referred to the ITA in some partst®FWS because of the facts that the
concessions were made by the EC to implement tie difd that the headnote
included in the EC Schedule directly refers tolihg.

The EC further claims that the complainanfisrre® the “headnote” but do not explain
“what the headnote means for the rest of the EGc@dR, including the codes that
were notified to WTO™3!

As underlined by TPKM in its FWS and in itlies to the questions of the Paf&l,
the “headnote” is central in the EC Schedule sittteugh the headnote the EC
committed to grant duty-free treatment to all praddudescribed in or for Attachment
B to the ITA, wherever the product is classifiethe codes that the EC notified to the
WTO in accordance with paragraph 2 of the Anneth&ITA only indicate where in
the CN the EC considered the product was classifie¢dat time. These codes thus in
no way limit the scope of the concession made wa$pect to a specific product
description, namely “set-top boxes which have a roamcation function: a
microprocessor-based device incorporating a modergdining access to the Internet,
and having a function of interactive informationckange”. For the purposes of
interpreting the scope of that concession, the £dbat were notified to the WTO
may solely be used as part of the “context” bubhanway exhaust the scope of the
product description. We refer the Panel for a midetiled analysis of the legal
relevance of the headnote to paragraphs 74 - 8lsoéubmission.

OEC FWS, para. 190.
18LEC FWS, para. 194.
132 5ee TPKM'’s Responses to the Panel’'s Questions &tw 71.0.
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222.

223.

224,

225.

Finally, it should be noted that the EC’s mlidhat complainants “pick and choose”
the textual arguments in the ITA or in the Schetfdis difficult to understand given
that the product description concerning set-topelsoxppears to be identical in both
the ITA and the list included in the EC Schedule.

Identification of the product at issue and “as gch” claims

The EC repeatedly complains about the comgtésh alleged failure to describe the
products at issue. For instance, in its oral statemthe EC argued that “the
complainants did not specifically identify any puatl at issue or even any specific
and closed category of productd®In its Replies to the Questions of the Panel, the
EC similarly submits that “the EC is ready — intfat is almost calling for it — to
engage in a substantive discussion with the comgés. But for such a discussion,
one needs to know what products the complainantsizwant to discuss'®

It seems that, according to the EC, identificaof a specific category of STBs which
have a communication function or even a specifiddehaf STBs which have a
communication function would be necessary.

The EC however simply misses the point. Thasn is not about the tariff treatment
of a specific model of STBs but about a number ifega used by the EC to

determine the tariff treatment of a category ofducds, namely, STBs which have a
communication function. In that framework, TPKMshanderlined that several

aspects of the measures at issue are inconsisténthe EC’s obligations under the
WTO:

first, the fact that the EC excludes from duty-frieeatment
through the measures at issue all “set-top boxeschwh
incorporate a device performing a recording or adpcing
function (for example, a hard disk or DVD drive);”

second, the fact that the EC excludes from dutg-freatment
all STBs incorporating a device “performing a semifunction
to that of a modem but which do not modulate or aldumhate
signals” such as “ISDN-, WLAN- or Ethernet devices”

third, the fact that the EC excludes form duty-ftesatment
STBs which have a communication function that dohave a
“pbuilt-in modem” but an external modem; and

133EC FWS, para. 195.
134 EC First Oral Statement, para. 35.
135 EC Replies to the Questions of the Panel afteFifst Meeting, para. 197.
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226.

227.

228.

229.

(@)

230.

fourth, the fact that the EC excludes from dutyefteeatment
set-op boxes because they do not incorporate a Wioher.

These aspects render the measures at issue WTOsisiEmnt.

Furthermore, TPKM would like to emphasize titas irrelevant whether in some
cases the application of the measures may lead tw@ome that is WTO consistent.
Indeed, in order to succeed with an “as such” cldins sufficient to demonstrate that
any aspectf the criteria set out in the measures challengélchecessarily lead to a

violation of the EC’s obligations under its Schexjuhind consequently Article Il of

the GATT 1994.

INTERPRETATION OF THE CONCESSION

The concession concerning set-top boxes whiesle a communication function has
been made by the EC in its Schedule through thérntwea that provides:

“[w]ith respect to any product described in or Agtachment B to the Annex to

the Ministerial Declaration on Trade in Informatidirechnology products

(WT/MIN(96)/16), to the extent not specifically pided for in this Schedule,

the customs duties on such product, as well aso#rgr duties and charges of
any kind ... shall be bound and eliminated, as sth fim paragraph 2(a) of the
Annex to the Declaration, wherever the productassified.*®

The relevant product description reads “sptlioxes which have a communication
function: a micro-processor based device incorpaoged modem for gaining access to
the Internet, and having a function of interactiM®rmation exchange.”

Ordinary meaning

In accordance with Article 31 of tMeenna Conventignthe analysis must start with
the ordinary meaning of the words of the concession

STBs incorporating a hard disk or DVD recorder

As analysed in detail in our FW,the ordinary meaning of the terms of the
concession does not imply the exclusion from thapseaoof the concession of “STBs
which have a communication function” merely becatlsgy have a recording or
reproducing function. In other words, the analysisthe ordinary meaning of the

terms of the concession demonstrates that it cov&f8s which have a

communication function even if they have additiofactions.

1O WT/Let/156.
137 TPKM FWS, para. 384 — 423,
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231.

232.

233.

234.

In its section entitled “ordinary meaning betnarrative description®®, the EC
simply fails to examine the ordinary meaning of ttencession. Actually, the EC
does not even analyse the definitions of the teoinshe concession. The EC'’s
analysis of the ordinary meaning only focuses @nstinucture of the sentence and on
the presence of a colon. According to the EC, tdktent that the description after
the colon is a definition of “set top boxes whicdwa a communication function”, the
product covered by the concession is limited ifiaitures and functionalities to those
described in that definition. According to the Etbe product covered by the
concession “cannot endlessly assume other additieatres and technical elements
while remaining a “set top box which has a commaiiin function”***

However, even if assuming that the text aftercolon provides a definition of what
is a “set top box which has a communication funmtiat contains nothing to imply
that additional features or functionalities wouldtleide a set top box from the scope
of the concession. Actually, the EC even acknogdsdthis when stating that the
product covered by the concession “caneoidlesslyassume other features or
technical elements*® The EC thereby recognizes that the coverage ef th
concession permits products with additional featuve functionalities. Thus, this
underlines that there ia priori no exclusion from the scope of the concession of
STBs which have features or functionalities othkant or in addition to, a
“‘communication function.” As long as the productetgethe description of a “set top
box which has a communication function”, it musteawe duty-free treatment,
regardless of any additional feature or functidresdiit may have.

The EC is wrong when stating that the complatis argue that the concession is
“open-ended™* It is not so. The concession has a scope whigHimited. The
limits are determined by the terms of the concessitlowever, the terms of the
concession do not in any way prohibit the preseri@ditional functions to that of a
communication function in order to be covered by ¢bncession. In other words, the
scope of the concession does not exclude STBs vilaied a communication function
merely because they also have a recording or repiogl function.

The EC seems to be aware of the weakness pbsition and tries to strengthen it by
developing a rather farfetched theory about theningaof the words “which have”
instead of “with”!** First of all, it must be clarified that if TPKM baused in some

138 EC FWS, para. 210 — 218.
139EC FWS, para. 214.
“OEC FWS, para. 214.
“LEC FWS, par. 285.

1“2EC FWS, para. 215 — 218.
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235.

236.

(b)

places of its FWS, the word “with” instead of “whichave”, it is in order to
paraphrase the “which have” that appears in theession. As TPKM has clarified in
its replies to the questions of the Panel, it does consider that there is any
difference of meaning between “set top box wittoemmmunication function” and “set
top box which has a communication functidf®*This is acknowledged by the EC
itself when it added a tariff line to its Schedine000, the product being described in
CN code 8528.12.91 as “set top boxdth a communication function”. The use of
the words “which have” instead of “with” does natply any kind of limitation, as
the EC is trying to argue. If the drafters of thé intended to limit the functions of
the product covered by the concession to commuaicétinctions only, they would
have added the word “solely” or the equivalentha text of that concession. Itis a
well-established principle of treaty interpretatithiat the interpreters cannot read into
the text words that are not there.

In conclusion, the analysis of the ordinaryameg of the concession clearly
demonstrates that the concession does not excledeos boxes which have a
communication function because they have otheufeator functionalities. As noted
above, this is actually acknowledged by the ECIfitséhen it used the word

“endlessly”. As long as the product meets the deson of a set top box which has a
communication function, it is entitled to duty-freeeatment.

The EC also submits that the complainantsiwié¢ the concession as setting forth
minimal requirements is arbitrary and illogical hase any apparatus satisfying these
elements would fall within the scope of the conmessegardless of what else the
apparatus contains, e.g., even if an STB perforftaschmmunication function and
99% other function$* The EC’s claim is erroneous in this regard. ®sele is not
about examining the percentage of the function$opaed by the apparatus. The
issue is to determine whether a product, on thés lmdists objective characteristics, is
a “set top box which has a communication functioif.indeed the product qualifies
as such, it must receive duty-free treatment rdgssdwhether it has additional
features and functionalities. The fact that a popgerforms 99% other functions is
really not an issue here. In other words, theeassuthis dispute is not whether a
product performing a 1% communication function &6 recording function must
receive duty-free treatment, but whether the presenf a hard disk in an STB which
has a communication function makes it another prothat cannot be covered by the
concessions benefiting duty-free treatment.

Set top boxes and modems

143 TPKM’s Reponse to Panel’s Question No 80.
1%4EC FWS, para. 258 — 259.
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237. According to the EC, STBs which have a commation function but have a “device
performing a similar function to that of a modemt bvhich do not modulate or
demodulate signals are not considered to be motiEths$n particular, an STB which
has a communication function is excluded from theps of the duty-free tariff
concession simply because it gains access to teenét with a device that operates
through an Ethernet or network connection, a waleased (WLAN) connection or a
digital communication network (ISDN). In other wist the EC takes the view that a
device that operates through an Ethernet connediaireless based connection or a
digital communication network is not a “modem.” $hihowever, contradicts the
definition of a “modem.”

238. TPKM has given definitions of “modem” in it8S, contrary to what the EC has
alleged® TPKM started with the definition in the New StarOxford Dictionary
that defines a “modem” asa“combined modulator and demodulator, used esp. to
connect a computer to a telephone line, for comvgrtligital electrical signals to
analogue or audio ones and vice vetsd. As a technical dictionary, thEEEE
Standard Dictionary of Electrical and Electronicerisfurther defines modem as a
“contraction of Modulator — DEModulator, an equipmhé¢hat connects data terminal
equipment to a communication liné*® In accordance with that definition, the
Ethernet, ISDN- and WLAN- modems all modulate amtgnddulate. They connect
the set top box to a communication line and consignals produced by one type of
device to a form compatible with another.

239. As far as WLAN and Ethernet modems are corckrthe EC is trying to argue that
they are excluded because “the device connectinthdotelephone line, i.e. the
modem, is simply not incorporated in the set toxdsocommunicating through
Ethernet or WLAN devices**® It must be noted that the reference in the dedimiof
the Oxford Dictionary to “connect a computer toeephone line” is an example as
shown by the use of the words “used esp.” Thendifn is not self-restrictive. As
noted in the definition of the technical dictionasferred to above, a modem is a
“piece of equipment that connects data terminalipgant to a communication
line.”**® Devices that operate through an Ethernet or m&twonnection, a WLAN

195 CNEN of the EC, 2008/C 112/03, OJ C 112, 7.5.2pp33-9. See Exhibit TPKM-28.

1 The EC alleged that the complainants “instead widtigg from the Oxford dictionary,” TPKM
“suddenly resort to other dictionary”. EC’s Orahf&ment at the First Substantive Meeting of theeRanara.
43.

T TPKM FWS, para. 410.

198 SeeTPKM FWS, footnote 211 and the accompanying text.
199 EC First Oral Statement, para. 44.

10 5ee TPKM FWS, para. 418.
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240.

241.

242.

243.

244,

connection or an ISDN are modems: they connecSifB to a communication line
and convert signals produced by one type of daei@form compatible with another.

Surrounding circumstances

As part of its analysis of the ordinary megnthe EC includes a section dealing with
the “surrounding circumstances” on the basis of Appellate Body’s findings in
EC — Chicken CutsThere the Appellate Body found that:

“the ordinary meaning of a treaty term musabeertained according to the particular
circumstances of each case. Importantly, the ordingeaning of a treaty term must
be seen in the light of the intention of the partias expressed in the words used by
them against the light of the surrounding circumees.*>*

The Appellate Body iBC — Chicken Cutshowever, did not elaborate the concept of
“surrounding circumstances” in further detail.

In an attempt to strengthen its position, Bt has imported in its analysis of the
ordinary meaning elements that would however attmgoslify as “supplementary
means” of interpretation pursuant to tieenna Conventian Indeed, the “set top
boxes available on the market in 1988"and “the descriptions used during the
negotiations*>® identified by the EC as being “surrounding circtemses” could at
most be examined as “supplementary means” of irg&fion. These elements can
therefore certainly not be reviewed as part of dlginary meaning analysis. These
arguments might at most be part of the analysis'sapplementary means” of
interpretation. However, as noted above in papwdl8 - 26, it is even doubtful
whether “the descriptions used during the negotiati qualify as “supplementary
means” of interpretation, given the lack of pultliodf the documents submitted by
the EC as constituting the ITA negotiations. liy aase, recourse to “supplementary
means” of interpretation can only take place eitbazonfirm the ordinary meaning or
where the ordinary meaning is ambiguous or leadsa tmanifestly abused or
unreasonable resdft! The EC failed to demonstrate that this is theedasre and
therefore this material is irrelevant.

Furthermore, the EC’s claim that only two tymé STBs existed in the 1996 market
is not accurate. There were a number of diffetgpes of STBs in the market. In
particular, STBs existed in 1996 that permittedhb®V programming and Internet

151 Appellate Body ReporEC — Chicken Cutgara. 175.
12EC FWS, para. 221 — 224.

133 EC FWS, para. 225 — 236.

134 \/ienna Convention on the Law of Treaties, Artig
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245.

246.

247.

(b)

248.

249.

access via TV. Such products existed in the mplket and are clearly
distinguishable from “Internet on TV” devices suah WebTV*>®> The “Internet on
TV” devices referred to by the EC are not, and néwave been, the only devices
within the terms of the concession for STBs witbanmunication function.

Context

Tariff lines

As emphasized in TPKM’s FWS, the CN codesfiedtiby the EC to the WTO in
accordance with paragraph 2 of the Annex to the dél6Anot determine the scope of
the concessions. Rather, they are indicationsharevin the CN the EC viewed the
STBs which have a communication function were idelli at that time. The CN
codes may, in the interpretative exercise, onllifyjuas part of the “context.” The
EC also agrees with this position when it statest tthe EC does not suggest that
these tariff lines modify the narrative descriptifrthe product at issué>®

The CN codes provide certain information fog tnterpretation of the scope of the
concession. Analysis of this information clearlyedanot support the EC’s position
that STBs which have a communication and inclutard disk are excluded from the
scope of the concessidt.

In any case, the EC’s attempt to draw conahssifrom the fact that no CN code
under heading 8521 and 8528 was notified amounsgsilianitting that the tariff lines
define the scope of the commitments. HoweverNfcodes were intended to define
the scope of the concession, it would have beereagssary to include the headnote
that clearly provides for duty-free treatment wiverehe product is classified.

Schedules of other ITA participants

The table included in paragraph 243 of theFRS showing the codes notified by the
ITA participants as to where they classify STBs ahhihave a communication
function is in any way irrelevant in determiningthcope of the concession.

It is clear that for all products describedirfor Attachment B, the ITA participants
agreed to apply duty-free treatment wherever tipoeducts are classified in the HS.
The intention of the Participants is very clear:.BSTwhich have a communication
function should be granted duty-free treatmentnaigas of where they are classified.

135 See TPKM's Response to Panel’s Question No. 81.
1 EC FWS, para. 239.
157 TPKM FWS, para. 426 — 436.
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251.

252.

253.

254,

The table merely supports the view that winenITA negotiations concluded, there
were no universally agreed classification headirigs STBs which have a
communication function. That is precisely the oeaw/hy the commitment has been
made with respect to a product description wherelassified and regardless of its
classification by individual participants.

THE EC’S MEASURES AT ISSUE VIOLATE ARTICLES IIl:1(A) AND Il:1(B) OF THE
GATT 1994

The EC repeatedly claims that “it does notwde any STBs from duty-free treatment
due to the presence of a hard disk or other apmataf According to the EC, it
takes into accourdll the objective characteristics of the product iteorto determine
the relevant classification and as a result, th@iegble tariff treatment. Yet, the EC
does not provide any evidence of instances wher@Tdh with a hard disk has been
accorded duty-free treatment by the EC.

In fact, customs authorities follow the CNEMge of the measures being challenged
in this dispute, which expressly states that “eptitoxes which incorporate a device
performing a recording or reproducing function (8&tample, a hard disk or DVD
drive) are excluded from this subheading (subhep®521.90.00).**° In other
words, the CNEN clearly provides for an exclusiooni the duty-free treatment of
STBs which include a hard disk or DVD drive.

The EC is claiming that it is thecording or reproducing functiomnd not the
presence of hard disk that would be the critetf8nHowever, the text of the CNEN
clearly refers to a device performing a recording or reproducing function” as
criterion and gives the example of a “hard dislOstD drive.”*®* The only evidence
submitted by the EC to support its claim was thecdption of models of STBs that
contain hard disks of 1.1 and 5.1 GB5%.But this alleged evidence fails to show that
these products effectively receive duty-free treatin In other words, the EC simply
fails to demonstrate that the presence of a hakl @i DVD drive in an STB which
has a communication function does not lead to thiemaatic exclusion of that STB
from the scope of duty-free treatment.

When the Panel requested the EC to explaintheM\CNEN allow for a case-by-case
analysis, the EC merely repeated that classifinatdo take place taking into account

18 E 9. EC FWS, para. 286.

139 CNEN of the EC, 2008/C 112/03, OJ C 112, 7.5.26088-9. See Exhibit TPKM-28.
180 EC First Oral Statement, para. 30.

8L CNEN of the EC, 2008/C 112/03, OJ C 112, 7.5.26088-9. See Exhibit TPKM-28
182 EC First Oral Statement, para. 30.
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256.

257.

258.

all relevant features and technical characteristitsHowever, the EC fails to bring
any evidence to show that there are cases in wiilds with a hard disk or a DVD
drive benefit from duty-free treatment.

In other words, as expressly stated in the &NEe mere presence of a hard disk or
DVD drive in an STB which has a communication fumatleads to the exclusion of
that STB from duty-free treatment. By doing so, B violates its obligations under
Article 11:1(a) and Il:1(b) of the GATT 1994.

Incidentally, it is appropriate to note theelievance of the EC’s arguments about the
correct classification of the products at issuéhen CN. The EC even claims that “the
EC classifies correctly and, as a result, cannotseen as violating its WTO
obligations on the grounds of misclassificatioff.”

As TPKM has emphasized repeatedly, the iseue i not an issue of classification.
The issue here is really about tariff treatmerttis lactually irrelevant where the EC
classifies STBs which have a communication funcirothe CN. In other words, the
EC may well classify STBs which have a communicatioheading 8528 or 8521 as
long as it grants duty-free treatment to STBs winakie a communication function in
accordance with its Schedule of Concessions. @bethat the concession has been
made with respect to a specific product descripbah not on the basis of the HS
headings further confirms that the HS is simplglgvant in determining the scope of
the concession.

BY NOT PUBLISHING THE AMENDED EXPLANATORY NOTES
RELATED TO THE TARIFES OF CERTAIN STBS FOR MORE THA N ONE
YEAR AND BY APPLYING CUSTOMS DUTIES ON CERTAIN STBS PRIOR
1O THE OFFICIAL PUBLICATION OF THE MEASURES, THE EC
VIOLATES ARTICLE X:1 AND X:2 OF THE GATT 1994

ARTICLE X :1 OF THE GATT 1994

CNEN constitute “laws, regulations, judicial detsions or administrative rulings
of general application” within the meaning of Article X:1 of the GATT

The EC has contested that the CNEN constilanes, regulations, judicial decisions
or administrative rulings of general applicationitiun the meaning of Article X:1 of
the GATT 1994.%%> The EC’s position is based on the alleged “nawetnig nature”

183 EC Replies to the Questions of the Panel Aftefingt Meeting, Question 89, para. 243 — 246.
184 EC FWS, para. 284.
185 EC FWS, para. 310 and EC Replies to the Questibtig Panel after the First Meeting, para. 252.
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of the CNEN “combined with their essentially andhenently informative
character.*®®

259. InUS - Corrosion-Resistant Steelhile examining the phrase “laws, regulations and

administrative procedures” contained in Article4l8f the Anti-Dumping Agreement,
the Appellate Body clarified that :

“the scope of each element of this phrase mustebermined for purposes of
WTO law and not simply by reference to the labgkgito various instruments
under the domestic law of each WTO Member. Thiemeihation must be
based on the content and substance of the instturmied nor merely on its

form or nomenclature®’

260. This observation is equally applicable inphesent case. The fact that CNEN are not

261.

formally called “regulations” or “administrative Imigs” does not exclude them from
virtually being “regulations” or “administrative lings” under Article X:1 of the
GATT 1994. Furthermore, the fact that the ECJ dtaged that the CNEN are “not
legally binding” is not dispositive on the issue eflirer they constitute “laws,
regulations, judicial decision or administrativdimgs of general application” and
thus fall within the scope of Article X:1 of the GA 1994. The title of an instrument
does not determine whether that instrument qualdi® a law, a regulation, a judicial
decision or an administrative ruling. What mattéeye is the content and the
substance of the CNEN.

It is essential to understand the statemetiteoECJ repeatedly quoted by the EC that
the “CNEN do not have legally binding force” in tentext, that is that CNEN “must
accordingly be compatible with [the] provisions fiie CN] and may not alter the
scope of those provision§®® In other words, the statement that the CNEN ate n
legally binding refers to the fact that they canadier the scope of the CN but
certainly not that customs authorities would be fi@ disregard them. In that respect,
contrary to what the EC has indicated, they aree"liregulations®® Indeed, both
regulations and CNEN are adopted by the EC Comamsii accordance with the
management procedure referred to in Articles 9 Hdf Council Regulation No.
2658/87. Both regulations and CNEN cannot alterstope of the CRf°

16 EC FWS, para. 310

167 Appellate Body Report)S — Corrosion-Resistant Stefdotnote 87.
188 Case C-376/0Kaming para. 48. See Exhibit TPKM-52.

19 EC FWS, para. 98.

170 5ee, for instance, Case C-15/BBwasaki “the Council has conferred upon the Commissiating
in cooperation with the customs experts of the mamfitates, a broad discretion to define the
subject-matter of tariff headings falling to be smlered for the classification of particular goods.
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263.

264.

265.

The fact that CNEN are binding on customs aittes can be clearly demonstrated
by the following analysis:

First, Article 12(5) of the CCC expressly pdms that BTI shall cease to be valid “(ii)

where it is not longer compatible with the intetpteon of one of the nomenclatures
referred to in Article 20(6): at Community levely lbeason of amendments to the
explanatory notes to the combined nomenclatures’ BAls are undoubtedly legally

binding, the fact that they cease to exist if tlaeg not consistent with subsequent
CNEN is a clear demonstration that CNEN are of adatory nature.

Second, during its meeting of 22 October 20& Nomenclature Committee
discussed the “use of statements in the minutéseo€Committee and the application
of voted measures before their publicatioff.”The Chairman noted that “as soon as
the Committee has rendered an opinion on the Glzssdn of a specific type of
product, no BTI should be issued contrary to thpahion and that this opinion should
be respected by all member States. It follows fiiti@ above that as soon as an
opinion has been voted, member States can issug BT ithe products concerned,
even before the measures has been adopted by themiSsion and published in the
Official Journal.*”? This statement shows that EC customs authoritiest follow
CNEN not only when the CNEN have been publishethenOfficial Journal buas
soon aghe Committee has voted on them, which is longigethe CNEN have been
published.

Third, if member States deviate from the cointd CNEN and collect less import
duties as a result thereof, the EC Commission fglexh to claim the difference in
duty collected out of the member States’ budgetFurthermore, where a national
administration violates the interpretation set outa CNEN, the EC Commission
retains the option of instituting proceedings agairthat member State for
infringement of Article 10 of the EC Treat{’

However, the Commission’s power to adopt the messarentioned in Article 9(1)(a), (b), (d) and
(e) of Regulation No 2658/87 does not authoride #lter the subject-matter of the tariff headings
which have been defined on the basis of the HSoksited by the Convention whose scope the
Community has undertaken, under Article 3 theraof,to modify” (para. 35). See Exhibit TPKM-
84. This has been underlined by the EC itseE@— Selected Customs MatteEsC FWS, para. 94.

"1 Customs Code Committee — Tariff and Statisticai¥aclature Section (Heads of Tarifjummary
Report of the 433 meeting of the Committee held on 22 October 28@# Exhibit TPKM-17.

172 customs Code Committee — Tariff and Statisticain€nclature Section (Heads of Tarifjummary
Report of the 433 meeting of the Committee held on 22 October 2p6int 5. See Exhibit TPKM-
17.

13 EC FWS inEC — Selected Customs Mattgpara. 160.

17 See Customs Code Committee — Section for Genarslofs RulesNature and Legal value of
Guidelines 5.4.06, point 13. See Exhibit TPKM-85
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267.

268.

The above-mentioned evidence has clearly dstrated that CNEN do have legally
binding force on the member States and the memia¢esSmust comply with them.
The EC itself acknowledged this point HC — Selected Customs Mattewhen it
underlined that CNEN are part of the “tools for wmsgy a uniform classification
practice within the EC*® Indeed, how would CNEN ensure a uniform clasaiftn
practice if the EC’'s member States have the discrén applying the CNEN?

In any case, Article X:1 of the GATT 1994 laasroad scope that would cover CNEN
even if the CNEN were not found to be legally bigdi’® The object and purpose of
Article X:1 further supports the above statementhas provision requires “prompt
publication” so as “to enable governments and tsade become acquainted with
them.” As the Panel underlined HC — Selected Customs Mattetthe title as well
as the content of the various provisions of Artilef the GATT 1994 indicates that
that Article, at least, in part, is aimed at ensgrthat due process is accorded to
traders when they import or expott* The due process objective would not be met if
CNEN were to fall out of the scope of Article X:ithe GATT 1994. Indeed, traders
would have to face classification decisions basedhe CNEN of which they do not
have any knowledge.

Article X:1 of the GATT 1994 has a very braambpe as reaffirmed by the Panel in
Dominican Republic — Cigarettéd® In that dispute, the Panel had to determine
whether average-price surveys conducted by the Bioam Republic’'s Central Bank
were inconsistent with Article X:1 of the GATT 199%he Panel noted that “laws and
regulations are general acts with a legal contesitead by state authorities invested
with normative powers” and that “the Central Bankveys would not fit in any of
these categories™*® However, the panel considered that although tiee surveys
conducted by the Central Bank, were not themseddesinistrative rulings of general
application, they constituted an essential elenoém@n administrative ruling, i.e. the
determination of the tax base of cigarettes, “asdwch were covered by the scope of
“administrative rulings of general application” debed in Article X:1 of the
GATT.*®

75 EC FWSEC — Selected Customs Mattepara. 262.
178 As the Appellate Body noted with respect to Agiti8.4 of the ADA: “taken as a whole, the phrase

“laws, regulations and administrative proceduresérss to us to encompass the entire body of geyerall
applicable rules, norms and standards adopted lmkdes in connection with the anti-dumping procegslinn
Appellate Body Report)S — Corrosion-Resistant Stephra. 87.

1" panel ReporzC — Selected Customs Mattgpara. 7.107.

18 panel ReporfDominican Republic — Import and Sale of Cigarettes

179 panel ReporDominican Republic — Import and Sale of CigaretfEra. 7.404.
180 panel ReportDominican Republic — Import and Sale of Cigaretfewa. 7.408.
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273.

274.

CNEN have not been published “promptly” and thusviolated Article X:1 of the
GATT 1994

The EC’s contention that it has not violatedicde X:1 of the GATT rests on the
premise that the CNEN concerning STB have been dlitynf'adopted” by the
Commission on 29 April 2008 and published in the ddJ7 May 2008. The EC
alleged that CNEN has thus been published “proriiptlyaccordance with Article
X:1 of the GATT 1994

However, as noted by TPKM in its FWS, decisiand BTIs have been issued with
respect to the classification of STBs in accordamitle the not-yet published CNEN.

The statement by the Chairman of the Commastdiwis Code Committee on “the
application of voted measures before their pubbedtsupports TPKM’s observation.
According to that statement,

“as soon as the Committee has rendered an opimoihe classification of a
specific type of product, no BTI should be issuedtrary to that opinion and
that this opinion should be respected by all menSiates. It follows from the
above that as soon as an opinion has been votedbeneStates can issue BTIs
for the products concerned even before the medwsebeen adopted by the
Commission and published in the Official Journ&f.”

Article X:1 of the GATT does not refer to atitat have been “adopted” but acts that
are “made effective.” The difference is signifitarHow a WTO member make its
measure effective is not the concern of this prowis Rather, this provision aims to
ensure that once the measures become effectiweshioalld be promptly published.

Article X:1 does not require the formal adoptiof the CNEN by the Commission
under EC law. From the moment the measure, he.CNEN, has been voted upon
by the Customs Code Committee in April 2007, CNEjdn to be applied by the
customs authorities of the member States. It v tthat CNEN were made
effective. It was also then that the EC shouldehpromptly published the CNEN

accordingly.

The EC’s position is not tenable. The faat the CNEN were published only in May
2008 while already made effective since the votthefCustoms Code Committee in
April 2007 is clearly inconsistent with the requirent of prompt publication included
in Article X:1 of the GATT 1994. .

18LEC FWS, para. 309.
182 Customs Code Committee — Tariff and Statisticalmiénclature Section (Heads of Tariff),

SummaryReport of the 433 meeting of the Committegoint 5.

57



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

275.

276.

277.

278.

279.

280.

It may also be noteworthy that the minutethefCommittee’s meetings are placed on
the website of the EC Commission does not amoura tpublication” within the
meaning of Article X:1 of the GATT. In fact, theimites do not contain the text of
the measures and thus would not allow traders ¢avigprecisely what measures are in
effect.

ARTICLE X:2 OF THE GATT 1994

CNEN constitute “measures” within the meaning ofArticle X:2 of the GATT
1994

The EC first tries to confuse the panel byaraing the dispute as one concerning not
the CNEN but “the votes and discussions in the CCEHowever, TPKM's claim

is about the CNEN that have been “enforced” whiaeihg not yet been published.
Thus, the measure within the meaning of Article ¥fZhe GATT is the CNEN as
voted upon by the Customs Code Committee. Thetfadtthe CNEN concerned
have not been “adopted” is not relevant for thegppsees of this provision as soon as
they have been “enforced.”

The EC appears to argue that CNEN do not itotestmeasures” within the meaning
of Article X:2 of the GATT because of their “legstatus and effect:®*

However, it is clear that CNEN constitute “m@@s” within the meaning of Article
X:2. The word “measure” has a very broad scopbis & supported by the analysis
of the Appellate Body with respect to that samecept of “measures” in Article 3.3
of the DSU: “in principle, any act or omission #ititable to a WTO Member can be
a measure of that Member for purposes of disputéesgnt proceedings® The
Appellate Body then clarified that what constittieeasures” are not only particular
acts applied to specific situations, but also “asiing forth rules or norms that are
intended to have general and prospective applitat®5 The Appellate Body also
recalled that a “measure” may be any act of a Memileether or not legally binding,
and it can include even non-binding administragu&ance by a governmet.

CNEN thus constitute “measures” even if thayehnot been “formally” adopted. It
is totally irrelevant whether they are “legally 8ing” or not.

INUS — OCTGthe Appellate Body stated that:

18 EC FWS, para. 317.

184 EC FWS, para. 316 — 317.

18 Appellate Body Report)S — Corrosion-Resistant Stephra. 81.
186 Appellate Body Report)S — Corrosion-Resistant Stephra. 82
187 pppellate Body Report)S — Corrosion-Resistant Stephra. 85.
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“[wle note the argument of the United States thHe SPB is not a legal
instrument under United States law. This argumemtever, is not relevant to
the question before us. The issue is not whetielSPB is a legal instrument
within the domestic legal system of the United &abut rather, whether the
SPB is a measure that may be challenged withiWwhe® system. The United
States has explained that, within the domestid leggtem of the United States,
the SPB does not bind the USDOC and that the USDi®Entirely free to
depart from [the] SPB at any time". However, ihat for us to opine on matters
of United States domestic law. Our mandate is oewfito clarifying the
provisions of theNTO Agreemenand to determining whether the challenged
measures are consistent with those provisions.ofednby the United States, in
US — CorrosionResistant Steel Sunset Revi¢lne Appellate Body indicated
that "acts setting forth rules or norms that atended to have general and
prospective application” are measures subject t@OVWiSpute settlement. We
disagree with the United States' application of¢heriteria to the SPB. In our
view, the SPB has normative value, as it providésiaistrative guidance and
creates expectations among the public and amongteractors. It is intended
to have general application, as it is to applyltdhe sunset reviews conducted
in the United States. It is also intended to hanespective application, as it is
intended to apply to sunset reviews taking placderafs issuance. Thus, we
confirm - once again - that the SPB, as such, lgest to WTO dispute
settlement *®®

TPKM submits that the CNEN have normative gads they provide administrative
guidance and create expectations among the pubkt aanong private actors.
Therefore, they constitute “measures” within theameg of Article X:2 of the GATT
1994.

As already underlined in TPKM's FW& the Appellate Body found iUS —
Underwearthat Article X:2 of the GATT 1994 embodies a pipie of fundamental
importance, i.e., the principle of transparencyhvdtie process dimensions: “[a]rticle
X:2 may be seen to embody a principle of fundaniemtgportance — that of
promoting full disclosure of governmental acts etifgg Members and private persons
and enterprise®® The Appellate Body further clarified that the maiurpose of
Article X:2 is to ensure that Members or persoriscéd by governmental measures
that impose restraints, requirements and otherdmsrthave a reasonable opportunity

188 Appellate Body Report)S — OCTG Sunset Reviewsra. 187.
189 TPKM FWS, para. 475.
19 Appellate Body Report)S — Underwearpage 21.
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283.

284.

285.

VI.

286.

to acquire all the needed information in order totgct their interests by adjusting
their activities or challenging such measurés.

The CNEN had been enforced before being officiglpublished

The EC simply ignores the evidence broughTBiKM and the United States, which
shows that customs authorities started applyingdR&N that had been voted upon
by the Customs Code Committee but not yet offigipliblished.

The sole defence of the EC is that the reterém the not-yet published CNEN in the
BTIs is “for information” only since the “member &és base their classification
decisions on CN and the interpretative rules toereéf However, the EC’s argument
amounts to deprive CNEN of any existence. The p@ears to argue that CNEN do
not constitute “measures.” Nonetheless, as TPKkd@bove, the issue is not to
determine what the exact status of the CNEN isiwithe EC legal system. The fact
that customs authorities of the member States helied on CNEN either to issue
BTIs or to take other customs decisions showsttit@CNEN had been enforced and
affected traders.

The evidence put forward by TPKM is sufficiemtdemonstrate that the CNEN had
been enforced before being officially published, in May 2008. By enforcing the
CNEN before their official publication, the EC vadéd Article X:2 of the GATT
1994.

BY IMPOSING CUSTOMS DUTIES ON CERTAIN MULTIFUNC TIONAL
MACHINES, THE EC VIOLATES ARTICLE II:1(A) AND II:1( B) OF THE
GATT 1994

GENERAL |SSUES
The products at issue

TPKM understands that, at least for MFMs, B@ has had no difficulties in
identifying the products at issue and that the E&S borrectly understood that the
MFMs at issue consist of so-called “ADP MFMs,” winiare connectable to an ADP
machine, either directly or indirectly, and non-ADMFMs which are not connectable
to an ADP machine but are capable of sending artelwieg facsimile messages over
a telephone network. However, the EC uses thiarapp consensus to make several
statements about the product at issue which atedi®incorrect.

191 |bid.
192EC FWS, para. 323.
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First, the EC has listed the essential commisnaf an ADP MFM as follows: a print
engine, a scanning device, a modem, and a priritatten.*®> TPKM notes that the
print controller necessarily works in conjunctionittw the printer engine and
constitutes a print module. The relevant functic@@nponent is the print module,
and a separation between both parts of the printiodule is artificial. The same
applies to non-ADP MFMs.

Second, TPKM also wishes to clarify that nbtA®P MFMs have a modem. This
element is only required by those ADP MFMs whicéoahave a fax function. While
ADP MFMs without a modem/fax function are in allsea subject to customs duties
under the measures at issue, ADP MFMs with a mdd&nate subject to duty only if
they can copy more than 12 pages per minute.

Third, the EC has developed a lengthy arguntleat copying and printing are
different functions. This is not the focus of thispute. What TPKM has submitted
is that the MFMs at issue do not incorporate arsgesal component which would be
specific for the copying function. Looking at tpkysical characteristics of an MFM,
it is undeniable that the copying function is merdle result of a combination of the
scanning function and the printing function. Instlense, the copying function is
merely ancillary since all essential componentsttd MFMs perform either a

scanning function or a printing function. The cogyfunction only results from a

combined use of both functions and is thereforeeddpnt on the components
performing the scanning and printing function. R#M does not need a specific
copying component to operate either its printingction or its scanning function. In
other words, the fact that MFMs are capable of oopyis not the result of

technological convergence of printers and photaaspi MFMs are simply

technologically advanced versions of a combinedutinfgcanner) and output unit
(printer) of an ADP machine.

The EC’s emphasis on the “function” of the appus rather than the “physical
characteristics of the product at the time it ipamed” is obvious and works to
mislead the analysis. Its argument that MFMs areectly classified under heading
9009 (now 8443.31.91) that entails a 6 percentooustduty, rests heavily on the
alleged equivalence of the functions performed blyMd at issue. This line of
argument conveniently overlooks a fundamental numledetermining whether a
product falls within the scope of a concession, itke first step in determining
whether a product falls within the scope of theaassion starts with an analysis of
the physical characteristics of a product and wéreskich features are covered by the
wording of that concession.

19 EC FWS, para. 334.

61



European Communities and its Member States- Second WritBubmission of TPKM
Tariff Treatment of Certain Information Technoldgsoducts 16 June 2009
(WT/DS375, WT/DS376, WT/DS377)

2.

291.

292.

293.

294,

295.

296.

The measures at issue

The EC submits that the only measure at issneerning MFMs in this dispute is the
current version of the CCT and that the classificatregulations and the CCCE
statement became effectively inapplicable afteritiy@ementation of the HS2007 on
1 January 2007.

TPKM maintains that, with the exception of BECE statement, the measures at
issue are still valid and continue to form partlef EC legal system. Therefore, for
the reasons also explained aboVe[PKM disagrees with the submission from the
EC that all measures at issue except the CCT alenger valid.

Moreover, TPKM does not agree with the ECa&eshent that the complainants’
claim is limited to the tariff treatment given tmports of MFMs falling within code

8443.31.91. TPKM would like to point out that ADRRFMs which perform a

scanning and a copying function but not a facsinflection would be classified

automatically under CN code 8443.32.91 even thaughactually an input unit of an
ADP machine.

The issue

The EC claims that the issue under consideras whether the MFMs currently
covered by CN code 8443 31 91 fall within the cascan provided in the EC
schedule for the various CN codes of subheadind &0700 and for the CN code
8517 21 00, or instead within the concession ford®Ne 9009 12 0t°

TPKM disagrees with the above formulation g tssue as it erroneously presents
this dispute as a mere customs classification tkspather than what this dispute
really is, i.e., a tariff treatment dispute. THispute, on the part of MFMs, concerns
whether or not the MFMs at issue are entitled tweeo tariff treatment. The EC
seems to argue that the complainants must firgitifgethe precise scope of HS
headings 8471, 8517 and 9009 before they can nmakedase about whether or not
the MFMs at issue can benefit from a zero tariff.

The EC’s argument cannot be accepted. Theleamants cannot be asked to identify
which products currently classified under CN codel® 31 91 were previously
covered by the concessions relating to CN subhga@#iil 60 or 8517 21. To begin
the analysis with this point is illogical, incorteand misleading. It is not the
complainants’ burden to identify the precise bouiedaof the concession and how
these differ from the way the EC interprets thepscof current CN code 8443 31 91.

1% Seepara. 44 — 53.
1 EC FWS, para. 356.
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It is sufficient for the complainants to demonsr#tiat the EC measures necessarily
result in certain MFMs being subject to customseduivhen they are actually entitled
to a zero tariff under the applicable concessions.

The Panel will thus first have to determinecthler the MFMs at issue are properly
covered by the concessions contained in HS subiga&#71.60 or 8517.21. The
Panel will thus need to make findings on whether BC is right in automatically
excluding all MFMs without fax function from its noession. For MFMs with a fax
function, the Panel will also need to examine whetthe EC may automatically
exclude from duty-free treatment all MFMs with & function having a copying
speed above 12 pages per minute. Should the Fadethat the EC has, by the
measures at issue, violated its WTO obligatiorsutomatically excluding the MFMs
at issue from the concession, the actual classditachoices operated by the EC
become irrelevant

In this respect, TPKM also notes that the BEsdnot even attempt to carry out the
above interpretative exercise. In its FWS, the fallk to examine anywhere the
ordinary meaning of the wording of the concessiamgering subheadings 8471 60 or
8517 21. Instead, the EC embarks immediately olassification exercise, applying
the rules of the HS in order to demonstrate that Nt-Ms are correctly classified
under heading 9009 instead of under heading 848bdY. TPKM submits that in
doing so the EC skipped the most important stepeninterpretative exercise, i.e., to
analyse, in the light of the principles set outhe Vienna Conventignthe ordinary
meaning of the wording of the concessions coversupheading 8471.60 and
subheading 8517 and whether such wording coverMiids at issue. The EC goes
immediately to the HS classification rules arguthgt several classification options
merit consideration, and then concludes that utnigble to choose among the various
options. Citing its inability to choose among tha$assification options, the EC then
applies the most residual classification rule gassii.e., GIR 3(c), which classifies
products under the heading which comes last in nicaierder.

ADP MFMs

TPKM will review the three main submissionsd@ady the EC with regard to ADP
MFMs, noting again that the EC has not examinedatbiling or even scope of the
concessions under Subheading 8471 60 for “printé@N code 8471 60 40) and
“others” (CN code 8471 60 90) or for “facsimile rhawes” (CN code 8517 21 00).

Having ignored the wording of the above cosices the EC argues that digital
copying is a form of photocopying, that ADP MFMdI fautside the concession for
subheading 8471 6@hless it can be shown that the copying functios sexondary
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and that if the €opying function was equivalénit will fall under the scope of the
concession for CN 9009 12 pursuant to GIR®.”

However, before dealing with the above argus)ehPKM notes that the EC has
based its submissions entirely on the ruling by #@J in theKip case, as
acknowledged by the EC itséffl TPKM fails to understand how the EC can base its
entire defence on a ruling from its own highestrgowhich actually concluded that
the automatic exclusion of MFMs with a copying ftioac from the scope of
subheading 8471 and their classification under ingg@D09 violates EC customs law.

Indeed, the EC can only draw support fromKipecase to the extent it misquotes the
findings from the ECJ. For instance, the EC citezKKip case to argue that an ADP
MFM will fall outside the scope of subheading 844, “unless it can be shown that
their copying function is seconddrand that in case of anefuivalent copying
functior?, the MFM will fall “within the scope of Subheading 9009 pRrsuant to
GIR 318

TPKM submits that th€ip case, being a decision by a national court dealtiy the
EC’s customs classification practice, has no disethoritative value regarding the
issue before the Panel. However, this being slagKip case does not even say what
the EC alleges it says. On the contrary, the E@ctsally rewriting the wording of
theKip ruling. For example, it suffices to simply lookparagraph 50:

“It follows that each of the machines at issuehia main proceedings should be
classified under heading 9009 onilyt is apparent, on the basis of its objective
characteristics, that it is not of a kind used @pally in an automatic data-
processing system, since the copying function igrmimportance equivalent to
that of the other two functions, and that it proirapossible to determinahich,

of the printing module or the scanner module ornewé applicable, the
computer module, gives it its essential charater

TPKM submits that the above paragraph isesgitanatory of the manner in which
the EC has misquoted thep judgment.

First, an ADP MFM will fall under subheading78.60 provided it is “of a kind
solely or principally used in an ADP system.” Givémt ADP MFMs are by

1% EC FWS, para. 359, 364 and 365, (emphasis added).
7EC FWS, para. 360.
19 EC FWS, para. 359.

199199 jpined cases C-362/0Kip Europe SA and Otherand C-363/07Hewlett Packard International
SARL v Administration des douanes - Direction géieédes douanes et droits indirecisdgment of
11 December 2008, at para. 50. See Exhibit TPKM-63
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definition connectable to an ADP system and consisa scanner module and a
printing module, it is clear that as a general sieh apparatus will be of a kind
solely or principally used in an ADP system and lddaherefore generally fall under
heading 8471. Its physical characteristics, cemputer connectivity, scanning and
printing functions which can only be used when @med to an ADP system,
demonstrate that such apparatus has been desigrietht part of an ADP system
even though it may also be used for copying docusn&ither without being
physically connected to an ADP system or, mordylikes part of an ADP system. In
other words, th&ip judgment comes to a conclusion that 8471.60riima faciethe
most appropriate classificatiofl

Second, in the rare cases where the copymgidun is equivalent to the printing and
the scanning functions, classification cannot tpleee on the basis of Note 5(B) to
Chapter 84. However, contrary to what the EC ieglithe possibility of classifying
the ADP MFMs under heading 9009 as photocopierbnuit yet come into play at
this stage. Indeeip stresses that it should first be examined whetherADP
MFM cannot be classified on the basis of GIR 3(lhjol classifies products on the
basis of the component which confers the essestialacter to the product. As stated
by the ECJ in paragraph 49 of kg judgment:

“[iln such a case, machines made up of differemhmonents, that is to say
either a printer module and a scanner module, prirder module, a scanner
module and a computer module, should be classifigdpplication of General
Rule 3(b), according to the module which, of thése or three modules, is
identified as determining their essential charagteovided such identification
Is possible. If that is not the case, in accordamvitle General Rule 3(c), they are
to be classified under the heading which occursifaaumerical order among
those which equally merit consideratidfi™”

The ECJ correctly points out that an ADP MFbEsI not incorporate a “copying
module” and that a classification under heading2@0impossible pursuant to GIR

20 gee Joined cases C-362/0Rip Europe SA and Othersand C-363/07,Hewlett Packard
International SARL v Administration des douanesre@ion générale des douanes et droits indirects
judgment of 11 December 2008, at para. 44: “[ifn pnesent case, it is apparent from the description
the characteristics of those machines that mosheffunctions which they perform, that is to say,
printing and electronic scanning, can be used @mlgonnection with an automatic data-processing
machine. Accordingly, those machines are likelyp¢oof a kind used principally in an automatic data-
processing system.” (Exhibit TPKM-63)

201 Joined cases C-362/0Kip Europe SA and Othersnd C-363/07Hewlett Packard International
SARL v Administration des douanes - Direction géieédes douanes et droits indirecisdgment of
11 December 2008, at para. 49. (Exhibit TPKM-63)
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3(b)2*? Since printer, scanner and computer modules lagely classifiable under
heading 8471, it is manifest that the exercise maltessarily result in a classification
under heading 8471 unless the value and role ofdheus components would be so
similar that no component can be identified comferithe essential character to the
apparatus. Needless to say, given the prepondedribe printer module consisting
of the print engine and the print controller in theerall value and functioning of an
ADP MFM, it will only be in very rare cases thaetprinter module will not confer
the essential character to the MFM.

The above reasoning by the ECJ clearly demaiastthe exceptional nature of a
classification of an ADP MFM under heading 9009ccérding toKip, only when the
use of the ADP MFM as a stand alone copier isdgtas equivalent to the use of the
ADP MFM for printing or scanning would a direct s$dfication not be possible under
heading 8471 on the basis of Note 5(B) to Chapter 8levertheless, even then,
classification under heading 9009 would not be ptoa. Only if in the next step in
the classification exercise, i.e., the applicavbiisIR 3(b), neither the printer module
nor the scanning module or the computer moduledcoohfer the essential character
to the ADP MFM, can one have recourse to the mesitiual of classification rules,
i.e., GIR 3(c), which classifies products under tmeading which occurs last in
numerical order.

The above correct reading of i ruling can only lead to the conclusion that the
EC is trying to convert an absolutely exceptionad subsidiary classification result
into a general rule. The EC’s statements in itsSHvdsed on thi€ip ruling such as

“the products at issue could not be classifiedatiyeunder subheading 8471 60
unless it was shown that the copying function wsescbndary” in relation to the
functions involving the use of an ADP. If the capyifunction was “equivalent”,
the products had to be classified in accordande @IR 3?%* and

“[i]t follows that, as ruled by the ECJ in the Kgase, the MFMs at issue in this
section fall outside the scope of heading HS96 84iiless it can be shown that
their copying function is “secondary” in relation those functions which
involve the use of the ADP system such as prinfiig”

are at best misleading. In most cases, they armgl\gincorrect.

292 joined cases C-362/0Kijp Europe SA and Otherand C-363/07Hewlett Packard International
SARL v Administration des douanes - Direction géieédes douanes et droits indirecisdgment of
11 December 2008, at para. 40 and 49. (Exhibit TR&IY!

2B EC FWS, para. 359.
24 EC FWS, para. 417.
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In view of the above, TPKM submits that to txtent that the vast majority of the
EC’s reasoning is actually based on a misinterpogtaf theKip judgment, the EC’s
arguments on the parts concerning MFMs in its F\WSlaus equally flawed.

TPKM will review below the other arguments ittted by the EC, even though they
often rely on the same or similar misinterpretatanthe Kip ruling as described
above.

Digital copying is not a form of photocopying

The EC has been avoiding analyzing the wordihgthe concession covering
subheading 8471 and has focused instead on thessian covering heading 9009.
This approach presupposes that digital copyingcisadly a form of photocopying.

TPKM submits that such reasoning is not supportethé facts.

First, TPPK maintains that it provided thereot definition of photocopying as
“process whereby a copy is being produced by thieraof light on a photo-sensitive
surface.?”® TPKM notes that the EC agrees with this defimit@though it claims
that it applies equally to analogue photocopying digital copying?>®

TPKM submits that analogue photocopying angitali copying are essentially
different even if light is used in both processd#$e light in a photocopier is used to
create a duplicate image of the original by prapgectn optical image of the original
document onto the light sensitive surface of tleetebstatic drum. In a digital copier,
light is converted into digital data by means a&feaniconductor device, i.e., a Charge
Coupled Device (CCD) which scans the original. réhes therefore no single
“surface” on which the original image is projecteth fact, the difference between
both technologies is similar to the difference ledw the way a digital camera of
heading 8525 takes a picture, i.e. by convertigtlisignals into digital data by
means of a CCD, and the way in a traditional ph@atoigic camera of heading 9006
light is used to expose a light sensitive film agd. The argument that the use of a
CCD to convert images into digital data makes digittopying a photographic or
photocopying process cannot therefore be acceptdobwy nullifying the obvious
difference between digital and analogue processelas been reflected in the HS.

Second, the EC claims that both analogue pbptang and digital copying processes
use the “indirect process,” i.e., they reproduce image via an intermediaf&’
According to the EC, the intermediate is the drum the case of analogue

25 TPKM FWS, para. 574.
2B EC FWS, para. 370.
27TEC FWS, para. 374.
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photocopying, and “various devices operating togefb.g., a scanning device, a laser
208

beam and an electrostatic drum)” in the case afaligopying:
TPKM submits that the photocopying processetbasn “indirect process” makes
reference to a specific type of technology wherlgyphotocopy is created by means
of transferring the original image directly ontdight sensitive drum. The EC claims
that digital copying is merelytiore indirect than analogue photocopyitf§® TPKM
does not deny that the MFMs at issue use an efatro print engine whereby
printouts are obtained by forming an image on a&ttebstatic drum by means of a
laser beam and transferring this image by mearierdr to a carrier media such as
paper. TPKM agrees that, to the extent the MFMsar an electrostatic process, the
printing process is indirect. However, it is anping process and not a “photocopying
process.” To qualify as an indirect photocopyirrggess, it is necessary that the
original image is projected on the light sensitsugface of the drum, and afterwards,
the image is transferred from the drum to the papedigital copier creates an image
on the light sensitive surface starting from a tdigdata file rather than from the
original.

Third, the EC tries to make an argument ouhefindiscriminate use in commercial
literature of the terms “copier” and “photocopiét® Obviously, language used by
marketing departments is not an acceptable intefore tool under theVienna
Convention It may safely be assumed that negotiators whigieed on different
concessions covering particular types of photoaupyechnology, i.e., depending on
whether they were based on the direct or indiraticgss, or incorporated an
electrostatic print engine, were also aware ofdifference between digital copying
and photocopying when drafting the scope of thecession. It is the wording of the
concession but not the manner in which the margetepartment of a company uses
the words that should be reviewed by this Panel.

Fourth, the EC draws support from the 4Sand other positions of the EC
Schedulé*to conclude that machines with a copying functiamnot be excluded
from photocopying of heading 9009. The EC seems haonsidered that digital
copiers have much more in common with analogueqaopters of heading 9009 than
with machines of heading 8472

2B EC FWS, para. 374.
29EC FWS, para. 372.
#0EC FWS, para. 375.
ZILEC FWS, para. 381 — 384.
#2EC FWS, para. 376 — 380.
2B EC FWS, para. 379.
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As TPKM has submitted, analogue photocopidrdigital copiers are fundamentally
different technologies. It is therefore incorréstassume, as the EC does, that a
digital copier would have more in common with agpas of heading 9009. This is
all the more true now as it appears that the E@issdication of MFMs under
heading 9009 is actually based on GIR 3(c).

Fifth, the EC claims that it has consistectipsidered that digital copying is a form
of photocopying. It refers to Regulation (EC) Nd.65/95 which classified MFMs
with digital copying function under CN code 90090a@which the complainants have
not mentioned, as well as to tRank Xeroxuling®*from the ECJ which also stated
that digital copying is a form of photocopyifG. The EC also refers to the measures
at issue which are apparently consistent withapisroach.

As for Regulation (EC) No. 1165/95, this i¢ ane of the measures at issue. Indeed,
since the apparatus concerned by this regulationataconnect to an ADP machine
or network, it is not a product at issue in thesprég dispute. Moreover, its
multifunctional nature is unclear. The same agpitethe apparatus concerned by the
Rank Xeroxuling2*®

TPKM would also like to refer to the statensembade by the EC in Council
Regulation (EC) No. 2380/95 of 2 October 1995 impgs definitive anti-dumping
duty on imports of plain paper photocopiers origjimgin Japarf:’ In that regulation,
the EC Council clearly distinguished “digital copgl’ from “photocopying” as being
two completely different process&8. The EC can therefore hardly allege that it has
consistently considered digital copying as a fofphmtocopying.

As for the alleged US practice of classifyatgnd alone digital copiers under heading
9009, TPKM fails to see how this can support thegeGition. To the extent that the
EC invokes certain rulings from the US classifystgnd alone digital copiers under
subheading 9009 13? TPKM understands from the explanations given by ts
that such rulings were incorrectly issued by the Mistoms office, and were

214 C-67/95Rank Xerox Manufacturing (Nederland) BV v Inspectier Invoerrechten en Accijnzen
[1997] ECR I-05401. See TPKM-62.

2I5EC FWS, para. 387.

216 C-67/95Rank Xerox Manufacturing (Nederland) BV v Inspectier Invoerrechten en Accijnzen
[1997] ECR I-05401. See TPKM-62.

27 Council Regulation (EC) No 2380/95 of 2 Octobe®3 9mposing a definitive anti-dumping duty on
imports of plain paper photocopiers originatinglapan, OJ 1995 L 244, para. 12 -13; Exhibit JPN-24.
Japan’s Answers to Panel Questions to the Partiesthe First Substantive Meeting, para. 99.

218 |d
29EC FWS, para. 394 .
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subsequently corrected by the central customs eoffito a classification under
heading 8472%°

TPKM recalls that only a “common” and “concamtl practice can be taken into
account as a subsequent practfceMoreover, as the Appellate Body has found in
EC-Chicken Cutsit is not possible to establish sudh gractice by one, or very few
parties to a multilateral treaty, such as the WT@reement?*> The EC has clearly
not met this standard, which is necessary to detraiesa “subsequent practice”
supporting its arguments.

Finally, TPKM refers to paragraphs 18 - 26\&bon the limited relevance of the
negotiating history of the ITA. TPKM considers thiae HS2007 and its negotiating
history are equally of minimal relevance in thisglite. TPKM has only referred to
the HS2007 as constituting other interpretativeemalt which might be helpful in
shedding light on the interpretative issue beftie ganel. Obviously, it is up to the
panel to decide whether such documents have aagpnetative weight at all. It is,
however, clear that the fact that the adoptionhef HS2007 was a “hard-fought
compromise” cannot invalidate the outcome of suefotiations and the conclusions
drawn by TPKM from the actual wording as reflectadthe final version of the
HS2007.

ADP MFMs fall within the scope of the concessiofor subheading 8471.60

The EC submits that MFMs only fall within selalding 8471 60 when it can be
shown on a case-by-case basis that the copyingidnnaf each MFM is secondary in
relation to its ADP function&® According to the EC, this is consistent with the
contextual elements, the negotiating history of [h# and the classification practice
of the European Communitié%'

TPKM refers to its comments above at paragrég®? - 309 on how the EC has
arrived at the above “test” as a result of a funeiat@ misinterpretation of thi€ip
ruling. Kip does not state that an MFM can only fall undersalling 8471 60 “if
the copying function is secondary.”

220 s Replies to the EC’s Questions at the First Butise Meeting of the Panel, para. 8.
221 Appellate Body ReporEC — Chicken Cutgara. 259.

222 nppellate Body ReporEC — Chicken Cutgara. 259.

2ZEC FWS, para. 410.

224EC FWS, para. 412 — 426 and 428 — 430.
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The main argument submitted by the EC tofjusite exclusion of ADP MFMs from
the concession covering subheading 8471 60 refieNaie 5 to Chapter 84° The
EC claims that the requirement of sole or principsg in Note 5(B) is not met and
that Note 5(D) is not applicable since the MFM awe “printers,®*® In response,
TPKM would like to submit the following comments.

First, ADP MFMs fulfill the requirements in Mo5(B)(a) since they are of a kind
principally used in an ADP system. The fact thhe tMFMs may operate
independently from an ADP system as a stand al@&ldcopier does not invalidate
its principal use with ADP machines. Indeed, thENls connectivity to an ADP
machine and the presence of scanning and printingtibns makes the MFM an
apparatus of a kind principally used in an ADP aysand its physical characteristics
are such that its use in an ADP system is inherethe MFM. The stand-alone
copying function is merely incidental.

The above reasoning is actually supportedheiip ruling invoked by the EC where
the ECJ states:

“[aJccordingly, those machines are likely simultansly to meet the three

requirements laid down in Note 5(B)(a) to (c) toa@ter 84 of the CN for them

to be considered units forming part of an automaai@-processing system, that
is to say to be of a kind used solely or princippah an automatic data-

processing system, capable of connection to théradleprocessing unit and

receiving or supplying data in a form usable byt #ystem?*’,

In other words, ADP MFMs are apparatus ofral kirhich would generally be for use
solely or principally in an ADP system.

Second, Note 5(D) confirms that ADP MFMs fallder the scope of the concession
for “output units” and “printers” under subheadi®471.60. Such would be the case
regardless of whether the sole or principal useigaset. The meaning of “printer” is
not limited to single function machines only. Gifisation of an MFM as a printer
could, for instance, result from a classificatiom the basis of GIR 3(b) where the
print module confers the essential character tafgparatus.

Third, TPKM maintains that, contrary to the [pGsition, the broad scope of the
concession for 8471 60 actually confirms that tHeEM@ at issue are included within

2EC FWS, para. 412 — 422.
22 EC FWS, para. 416 — 421.

227 Joined cases C-362/0Kip Europe SA and Othersnd C-363/07Hewlett Packard International
SARL v Administration des douanes - Direction géieédes douanes et droits indirecisdgment of
11 December 2008, at para. 41. See Exhibit TPKM-63,
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the scope of the concession. TPKM fails to undesthow the EC can argue that the
presence of “others” subheading “within” the hegdd#71 cannot have the effect of
expanding the coverage of that headibgyond its own terniswhen the EC has not
even reviewed those terms. TPKM maintains theeethiat the structure of the
heading and the analysis thereunder confirms tbadscope of the concession as has
been explained in its FWS.

NON-ADP MFM s

The EC claims that these MFMs correctly faltler the scope of the concession in
subheading 9009 12 since its copying functionastgimilar to that of stand alone
digital copiers, and its copying function also dfieé as photocopying. Since these
MFMs can also fall under the scope of the concessiwering subheading 9009.12 in
addition to the concession covering subheading 831 the application of GIR 3(c)
would result in a classification under subheadif§®12°*® The EC also claims that
although it is not obliged to do so, it grants dirge treatment to the non-ADP
MFMs with a copying speed not exceeding 12 pagesnpeute?”® TPKM would
like to briefly respond with the following comments

First, TPKM submits that for the reasons expl above, it is incorrect to conclude
that “photocopying” also covers “digital copying.”

Second, as discussed above for ADP MFMs, thieeat application of GIR 3(b)
would actually confirm the classification undereating different from 9009. Indeed,
there is no component of an MFM at issue whichgrers specifically a copying
function. The non-ADP MFMs basically contain a maglea scanner, and a print
module. Classification under heading 9009 woulktdfore also be excluded under
GIR 3(b).

Third, it is incorrect that the criterion cges-per-minute copying speed was actually
already used in Commission Regulations (EC) No.4ZB and No. 517/99.
Although the product description in column (1) betannex to these regulations
includes the copying speed as part of the desoniptif the product, there is no
indication that the copying speed was actually eisiie factor in the classification
decision. In fact, the legal reasoning in colurBh ¢f the annex to the regulation
makes no reference to the copying speed. Sinceglaéreasoning can be applied by
analogy to other products, if the copying speed baen one of the classification
criterion concerned, it would have been mentionieelctly or indirectly in the legal
reasoning. As the EC must know, this criterion @&sussed for the first time in the

228EC FWS, para. 451.
229 EC FWS, para. 452.
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February 2002 meeting of the Customs Code Commitsea possible criterion and
not as an update of an already existing critefinThe copying speed was only
expressly included in a classification measureherfirst time through the Statement
of the Customs Code Committee, one of the measiiesue in this dispute.

Finally, the EC attempts to justify the awlmyr nature of the 12 pages per minute
criterion by arguing that it hasf its own initiative decided to grant duty-free
treatment to some non-ADP MFMs with a copying speetdexceeding 12 pages per
minute and classify them under CN code 8443 33*1However, the EC is actually
distorting the cause-and-effect relation of thixwnstance. The MFMs that the EC
classifies under CN code 8443 31 10 actually fatler the scope of the concession at
issue in this dispute. Therefore, the EC is meeglglying a duty-free treatment to
such MFMs as it is obliged to do. However, the &S arbitrarily decided to exclude
from the duty-free treatment those MFMs with a fiage function with a copying
speed exceeding 12 pages per minute. There idysimagustification whatsoever for
such an exclusion.

TPKM therefore maintains that non-ADP MFMsreotly fall under the scope of the
concession covering subheading 8517 21, and ted@violates Articles 1l:1(a) and
(b) of the GATT 1994 by imposing customs dutiesnon-ADP MFMs as set forth in
the EC Schedule.

CONCLUSIONS

For all the reasons set forth in its Firstt¥n Submission and for all the reasons set
forth above in this Submission, TPKM respectfultguests the Panel to find that:

a. the EC's measures concerning flat panel dispgaices are inconsistent with
the EC's obligations under Articles 1l:1(a) and (h) of the GATT 1994;

b. the EC's measures concerning set-top boxes wiaslke a communication
function are inconsistent with the EC's obligatiamgler Articles Il:1(a) and
Il:1(b) of the GATT 1994;

c. the EC's measures concerning set-top boxes wiaglke a communication
function are inconsistent with Articles X:1 and XaPthe GATT 1994;

Z0TPKM FWS, para. 503 - 504.
#LEC FWS, para. 452.
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d. the EC's measures concerning multifunctionalhimes are inconsistent with
the EC's obligations under Article Il:1(a) and (b} of the GATT 1994.

341. Accordingly, TPKM respectfully requests thhe tPanel recommend, pursuant to
Article 19.1 of the DSU, that the EC and its mem8tates bring the measures into
conformity with the covered agreements.
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